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Meet today’s guest:

Emily Schlaudecker



But first, a quick note on the FFCRA:

The U.S. Department of Labor has updated
guidance in response to the August 3
decision by the U.S. District Court

of Southern New York




The revisions follow a ruling from the U.S. District Court for the Southern District of New York
that invalidated portions of the DOL's April 1 temporary rule. According to the agency, the
revisions, which are now in effect, do the following:

« Reaffirm that employees may take FFCRA leave only when work is actually available to them.

« Reaffirm that employees must have their employer's approval to take intermittent FFCRA
leave.

» Revise the definition of "health care provider" to include "only employees who meet the
definition of that term under the Family and Medical Leave Act regulations or who are
employed to provide diagnostic services, preventative services, treatment services or other
services that are integrated with and necessary to the provision of patient care which, if not
provided, would adversely impact patient care.

« Clarify that employees must provide employers with documentation as soon as
practicable supporting their need for FFCRA leave. They do not HAVE to provide it before

taking leave. @




II. Reaffirming and Explaining the Work-Availability Requirement under § 826.20,
Consistent with Supreme Court Precedent and FMLA Principles

The Department’s April 1, 2020 rule stated that an employee is entitled to FFCRA leave
only if the qualifying reason is a but-for cause of the employee’s inability to work. 85 FR 19329.
In other words, the qualifying reason must be the actual reason the employee 1s unable to work,
as opposed to a situation in which the employee would have been unable to work regardless of
whether he or she had a FFCRA qualifying reason. This means an employee cannot take FFCRA
paid leave if the employer would not have had work for the employee to perform, even if the

qualifying reason did not apply. /d. This work-availability requirement was explicit in the

regulatory text as to three of the six qualifying reasons for leave.* As explained below, the

Department’s intent, despite not explicitly including the work-availability requirement in the
regulatory text regarding the other three qualifying reasons, was to apply the requirement to all

reasons.




person is available to do so. For the purposes of the FFCRA, each day of school closure
constitutes a separate reason for FFCRA leave that ends when the school opens the next day. The
employee may take leave due to a school closure until that qualifying reason ends (i.e., the
school opened the next day), and then take leave again when a new qualifying reason arises (i.e.,
school closes again the day after that). Under the FFCRA, intermittent leave is not needed
because the school literally closes (as that term is used in the FFCRA and 29 CFR 826.20) and
opens repeatedly. The same reasoning applies to longer and shorter alternating schedules, such as
where the employee’s child attends in-person classes for half of eagh school day or where the
employee’s child attends in-person classes every other week and the employee takes FFCRA
leave to care for the child during the half-days or weeks in which the child does not attend
classes in person. This is distinguished from the scenario where the school is closed for some
period, and the employee wishes to take leave only for certain portions of that period for reasons
other than the school’s in-person instruction schedule. Under these circumstances, the
employee’s FFCRA leave is intermittent and would require his or her employer’s agreement.
With those explanations and exceptions in mind, the Department reaffirms that employer
approval is needed to take FFCRA leave intermittently in all situations in which intermittent

FFCRA leave is permitted.




The District Court explained that because the FFCRA adopted the FMLA’s statutory

definition of “health care provider” in 29 U.S.C. 2611(6), including the portion of that definition

permitting the Secretary to determine that additional persons are “capable of providing health

care services,” any definition adopted by the Department must require “at least a minimally role-
specific determination” of which persons are “capable of providing healthcare services.” New
York, 2020 WL 4462260, at *10. In other words, the definition cannot “hinge| | entirely on the
identity of the employer,” but must depend on the “skills, role, duties, or capabilities” of the
employee. /d. To define the term otherwise would sweep in certain employees of health care

facilities “whose roles bear no nexus whatsoever to the provision of healthcare services.” /d. The




if an employee learns on Monday morning before work that his or her child’s school will close
on Tuesday due to COVID-19 related reasons, the employee must notify his or her employer as
soon as practicable (likely on Monday at work). If the need for expanded family and medical

leave was not foreseeable—for instance, if that employee learns of the school’s closure on

Tuesday after reporting for work—the employee may begin to take leave without giving prior

notice but must still give notice as soon as practicable.




Accordingly, the Department is revising § 826.100(a) to require the employee to furnish the

listed information as soon as practicable, which in most cases will be when notice is provided
under § 826.90. That is to say, an employer may require an employee to furnish as soon as
practicable: (1) the employee’s name; (2) the dates for which leave is requested; (3) the
qualifying reason for leave; and (4) an oral or written statement that the employee 1s unable to
work. The employer may also require the employee to furnish the information set forth in

§ 826.100(b)-(f) at the same time,




Equal Employment Opportunity Commission
(EEOC) Laws and COVID-19

Updated September 8, 2020




https://www.eeoc.gov/wysk/what-you-should-know-about-
covid-19-and-ada-rehabilitation-act-and-other-eeo-laws




A.1. How much information may an employer request from
an employee who calls in sick, in order to protect the rest of
its workforce during the COVID-19 pandemic?

During a pandemic, ADA-covered employers may ask such employees if they are experiencing
symptoms of the pandemic virus. For COVID-19, these include symptoms such as fever, chills,
cough, shortness of breath, or sore throat. Employers must maintain all information about

employee illness as a confidential medical record in compliance with the ADA.




A.8. May employers ask all employees physically entering the workplace
if they have been diagnosed with or tested for COVID-19?

Yes. Employers may ask all employees who will be physically entering the workplace if they have COVID-
19 or symptoms associated with COVID-19 and ask if they have been tested for COVID-19. Symptoms

associated with COVID-19 include, for example, fever, chills, cough, and shortness of breath.

An employer may exclude those with COVID-19, or symptoms associated with COVID-19, from the
workplace because, as EEOC has stated, their presence would pose a direct threat to the health or safety
of others. However, for those employees who are teleworking and are not physically interacting with

coworkers or others (for example, customers), the employer would generally not be permitted to ask

these questions.

@




A.9. May a manager ask only one employee—as opposed to asking all
employees—questions designed to determine if she has COVID-19, or
require that this employee alone have her temperature taken or undergo
other screening or testing?

If an employer wishes to ask only a particular employee to answer such questions, or to
have her temperature taken or undergo other screening or testing, the ADA requires the
employer to have a reasonable belief based on objective evidence that this person might
have the disease. So, it is important for the employer to consider why it wishes to take
these actions regarding this particular employee, such as a display of COVID-19
symptoms.

In addition, the ADA does not interfere with employers following recommendations by
the CDC or other public health authorities regarding whether, when, and for whom

testing or other screening is appropriate.




A.10. May an employer ask an employee who is physically coming
into the workplace whether they have family members who have
COVID-19 or symptoms associated with COVID-19?

No. The Genetic Information Nondiscrimination Act (GINA) prohibits employers from
asking employees medical questions about family members. GINA, however, does not
prohibit an employer from asking employees whether they have had contact with anyone

diagnosed with COVID-19 or who may have symptoms associated with the disease.

Moreover, from a public health perspective, only asking an employee about his contact
with family members would unnecessarily limit the information obtained about an

employee’s potential exposure to COVID-19.
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A.11. What may an employer do under the ADA if an employee refuses
to permit the employer to take his temperature or refuses to answer
questions about whether he has COVID-19, has symptoms associated
with COVID-19, or has been tested for COVID-19?

Under the circumstances existing currently, the ADA allows an employer to bar an employee from physical presence
in the workplace if he refuses to have his temperature taken or refuses to answer questions about whether he has
COVID-19, has symptoms associated with COVID-19, or has been tested for COVID-19. To gain the cooperation of

employees, however, employers may wish to ask the reasons for the employee’s refusal.

The employer may be able to provide information or reassurance that they are taking these steps to ensure the safety
of everyone in the workplace, and that these steps are consistent with health screening recommendations from CDC.
Sometimes, employees are reluctant to provide medical information because they fear an employer may widely
spread such personal medical information throughout the workplace. The ADA prohibits such broad disclosures.
Alternatively, if an employee requests reasonable accommodation with respect to screening, the usual

accommodation process should be followed.




A.13. May an employer ask an employee why he or she has been absent
from work?

Yes. Asking why an individual did not report to work is not a disability-related inquiry. An employer is

always entitled to know why an employee has not reported for work.

A.14. When an employee returns from travel during a pandemic, must
an employer wait until the employee develops COVID-19 symptoms to
ask questions about where the person has traveled?

No. Questions about where a person traveled would not be disability-related inquiries. If the CDC or
state or local public health officials recommend that people who visit specified locations remain at home

for a certain period of time, an employer may ask whether employees are returning from these locations,

even if the travel was personal. @




B.5. Suppose a manager learns that an employee has COVID-19, or has
symptoms associated with the disease. The manager knows she must
report it but is worried about violating ADA confidentiality. What should
she do?

The ADA requires that an employer keep all medical information about employees confidential, even if
that information is not about a disability. Clearly, the information that an employee has symptoms of, or a
diagnosis of, COVID-19, is medical information. But the fact that this is medical information does not
prevent the manager from reporting to appropriate employer officials so that they can take actions

consistent with guidance from the CDC and other public health authorities.

The question is really what information to report: is it the fact that an employee—unnamed—has

symptoms of COVID-19 or a diagnosis, or is it the identity of that employee? Who in the organization
needs to know the identity of the employee will depend on each workplace and why a specific official
needs this information. Employers should make every effort to limit the number of people who get to

know the name of the employee...
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...continued

The ADA does not interfere with a designated representative of the employer interviewing the
employee to get a list of people with whom the employee possibly had contact through the workplace, so
that the employer can then take action to notify those who may have come into contact with the
employee, without revealing the employee’s identity. For example, using a generic descriptor, such as
telling employees that “someone at this location” or “someone on the fourth floor” has COVID-19,
provides notice and does not violate the ADA’s prohibition of disclosure of confidential medical
information. For small employers, coworkers might be able to figure out who the employee is, but
employers in that situation are still prohibited from confirming or revealing the employee’s identity. Also,
all employer officials who are designated as needing to know the identity of an employee should be
specifically instructed that they must maintain the confidentiality of this information. Employers may
want to plan in advance what supervisors and managers should do if this situation arises and determine

who will be responsible for receiving information and taking next steps.




B.6. An employee who must report to the workplace knows that a
coworker who reports to the same workplace has symptoms associated
with COVID-19. Does ADA confidentiality prevent the first employee
from disclosing the coworker's symptoms to a supervisor?

No. ADA confidentiality does not prevent this employee from communicating to his supervisor about a
coworker’s symptoms. In other words, it is not an ADA confidentiality violation for this employee to
inform his supervisor about a coworker’s symptoms. After learning about this situation, the supervisor

should contact appropriate management officials to report this information and discuss next steps.




B.7. An employer knows that an employee is teleworking because the person
has COVID-19 or symptoms associated with the disease, and that he is in self-
quarantine. May the employer tell staff that this particular employee is
teleworking without saying why?

Yes. If staff need to know how to contact the employee, and that the employee is working even if not
present in the workplace, then disclosure that the employee is teleworking without saying why is
permissible. Also, if the employee was on leave rather than teleworking because he has COVID-19 or
symptoms associated with the disease, or any other medical condition, then an employer cannot disclose

the reason for the leave, just the fact that the individual is on leave.



C.1. If an employer is hiring, may it screen applicants for symptoms of
COVID-19?

Yes. An employer may screen job applicants for symptoms of COVID-19 after making a conditional job
offer, as long as it does so for all entering employees in the same type of job. This ADA rule applies
whether or not the applicant has a disability.

C.2. May an employer take an applicant's temperature as part of a post-
offer, pre-employment medical exam?

Yes. Any medical exams are permitted after an employer has made a conditional offer of employment.
However, employers should be aware that some people with COVID-19 do not have a fever.

C.3. May an employer delay the start date of an applicant who has
COVID-19 or symptoms associated with it?

Yes. According to current CDC guidance, an individual who has COVID-19 or symptoms associated with
it should not be in the workplace.




C.4. May an employer withdraw a job offer when it needs the applicant to
start immediately but the individual has COVID-19 or symptoms of it?

Based on current CDC guidance, this individual cannot safely enter the workplace, and therefore
the employer may withdraw the job offer.

C.5. May an employer postpone the start date or withdraw a job offer

because the individual is 65 years old or pregnant, both of which place
them at higher risk from COVID-19?

No. The fact that the CDC has identified those who are 65 or older, or pregnant women, as being
at greater risk does not justify unilaterally postponing the start date or withdrawing a job offer.
However, an employer may choose to allow telework or to discuss with these individuals if they
would like to postpone the start date.

@




D.1. If a job may only be performed at the workplace, are there reasonable
accommodations for individuals with disabilities, absent undue hardship, that

could offer protection to an employee who, due to a preexisting disability, is
at higher risk from COVID-19?

There may be reasonable accommodations that could offer protection to an individual whose disability puts him
at greater risk from COVID-19 and who therefore requests such actions to eliminate possible exposure. Even

with the constraints imposed by a pandemic, some accommodations may meet an employee's needs on a
temporary basis without causing undue hardship on the employer.

Low-cost solutions achieved with materials already on hand or easily obtained may be effective. If not already
implemented for all employees, accommodations for those who request reduced contact with others due to a

disability may include changes to the work environment such as designating one-way aisles; using plexiglass,
tables, or other barriers to ensure minimum distances between customers and coworkers whenever feasible
per CDC guidance or other accommodations that reduce chances of exposure.

Flexibility by employers and employees is important in determining if some accommodation is possible in the
circumstances. Temporary job restructuring of marginal job duties, temporary transfers to a different position,
or modifying a work schedule or shift assignment may also permit an individual with a disability to perform
safely the essential functions of the job while reducing exposure to others in the workplace or while commuting.



D.2. If an employee has a preexisting mental iliness or disorder that has
been exacerbated by the COVID-19 pandemic, may he now be entitled
to a reasonable accommodation (absent undue hardship)?

Although many people feel significant stress due to the COVID-19 pandemic, employees with certain
preexisting mental health conditions, for example, anxiety disorder, obsessive-compulsive disorder, or
post-traumatic stress disorder, may have more difficulty handling the disruption to daily life that has

accompanied the COVID-19 pandemic.

As with any accommodation request, employers may: ask questions to determine whether the condition
is a disability; discuss with the employee how the requested accommodation would assist him and enable
him to keep working; explore alternative accommodations that may effectively meet his needs; and

request medical documentation if needed.

@



D.5. During the pandemic, if an employee requests an accommodation for a
medical condition either at home or in the workplace, may an employer still
request information to determine if the condition is a disability?

Yes, if it is not obvious or already known, an employer may ask questions or request medical
documentation to determine whether the employee has a "disability" as defined by the ADA
(a physical or mental impairment that substantially limits a major life activity, or a history of a

substantially limiting impairment).

@



D.10. What types of undue hardship considerations may be relevant to

determine if a requested accommodation poses "significant difficulty”
during the COVID-19 pandemic?

An employer may consider whether current circumstances create "significant difficulty" in
acquiring or providing certain accommodations, considering the facts of the particular job and
workplace. For example, it may be significantly more difficult in this pandemic to conduct a
needs assessment or to acquire certain items, and delivery may be impacted, particularly for
employees who may be teleworking. Or, it may be significantly more difficult to provide
employees with temporary assignments, to remove marginal functions, or to readily hire
temporary workers for specialized positions. If a particular accommodation poses an undue

hardship, employers and employees should work together to determine if there may be an
alternative that could be provided that does not pose such problems. @




D.11. What types of undue hardship considerations may be relevant to
determine if a requested accommodation poses "significant expense"
during the COVID-19 pandemic?

Prior to the COVID-19 pandemic, most accommodations did not pose a significant expense
when considered against an employer's overall budget and resources (always considering the
budget/resources of the entire entity and not just its components). But, the sudden loss of
some or all of an employer's income stream because of this pandemic is a relevant
consideration. Also relevant is the amount of discretionary funds available at this time—when
considering other expenses—and whether there is an expected date that current restrictions
on an employer's operations will be lifted (or new restrictions will be added or substituted).

These considerations do not mean that an employer can reject any accommodation that costs
money; an employer must weigh the cost of an accommodation against its current budget
while taking into account constraints created by this pandemic. For example, even under
current circumstances, there may be many no-cost or very low-cost accommodations.

@



We are answering your questions live on the air right now.

Please submit questions through the
at the bottom of your screen.

(&)



Questions?

Please email:

guestions@dominionpayroll.com

For resources, updates, webinar schedule, and FAQ's, please visit our

COVID-19 Updates & Resources page



mailto:questions@dominionpayroll.com
https://empower.dominionpayroll.com/covid-19updates%E2%80%8B

