




Friendly 
Reminder

The Equal Employment Opportunity 
Commission (EEOC) updated its vaccine 
guidance on December 16, 2020. It’s 
reasonable to expect additional updates in 
2021, but for now, this is the guidance in 
terms of what you the employer may (or 
may not) require in terms of the vaccine in 
your workplace. 



EEOC 
Refresher

The EEOC enforces:

• The Americans with Disabilities Act (ADA) 
and the Rehabilitation Act (which include 
the requirement for reasonable 
accommodation and non-discrimination 
based on disability, and rules about 
employer medical examinations and 
inquiries)

• Title VII of the Civil Rights Act (which 
prohibits discrimination based on race, 
color, national origin, religion, and sex, 
including pregnancy)

• The Age Discrimination in Employment 
Act (which prohibits discrimination based 
on age, 40 or older)

• The Genetic Information 
Nondiscrimination Act



Medical 
Examination

Question:

Is the administration of a COVID-19 vaccine to 
an employee by an employer (or by a third party 
with whom the employer contracts to 
administer a vaccine) a “medical examination” 
for purposes of the ADA?



Medical 
Examination

No. A medical examination is “a procedure or test 
usually given by a health care professional or in a 
medical setting that seeks information about an 
individual’s physical or mental impairments or 
health.” Examples include “vision tests; blood, urine, 
and breath analyses; blood pressure screening and 
cholesterol testing; and diagnostic procedures, 
such as x-rays, CAT scans, and MRIs.” 

If a vaccine is administered to an employee by an 
employer for protection against contracting 
COVID-19, the employer is not seeking information 
about an individual’s impairments or current health 
status and, therefore, it is not a medical 
examination.



Screening 
Questions

Question:

According to the CDC, health care providers 
should ask certain questions before 
administering a vaccine to ensure that there is no 
medical reason that would prevent the person 
from receiving the vaccination. If the employer 
requires an employee to receive the vaccination 
from the employer (or a third party with whom 
the employer contracts to administer a vaccine) 
and asks these screening questions, are these 
questions subject to the ADA standards for 
disability-related inquiries?



Screening 
Questions

Yes. Pre-vaccination medical screening questions are 
likely to uncover information about a disability. This 
means that such questions, if asked by the employer or a 
contractor on the employer’s behalf, are “disability-
related” under the ADA. Thus, if the employer requires
an employee to receive the vaccination administered by 
the employer, the employer must show that these 
disability-related screening inquiries are “job-related 
and consistent with business necessity.” 

To meet this standard, an employer would need to have a 
reasonable belief, based on objective evidence, that an 
employee who does not answer the questions and, 
therefore, does not receive a vaccination, will pose a 
direct threat to the health or safety of her or himself or 
others.



Screening 
Questions

There are two circumstances in which disability-related 
screening questions can be asked without needing to satisfy 
the “job-related and consistent with business necessity” 
requirement.

1. If a vaccination is offered on a voluntary basis, the ADA 
requires that the employee’s decision to answer pre-
screening, disability-related questions also must be 
voluntary. If an employee chooses not to answer these 
questions, the employer may decline to administer the 
vaccine but may not retaliate against, intimidate, or 
threaten the employee for refusing to answer. 

2. If an employee receives an employer-required vaccination 
from a third party that does not have a contract with the 
employer, such as a pharmacy or other health care provider, 
the ADA “job-related and consistent with business 
necessity” restrictions on disability-related inquiries would 
not apply to the pre-vaccination medical screening.



Confidentiality 
Reminder

The ADA requires employers to keep any employee medical information 
obtained in the course of the vaccination program confidential. This means 
separate from their regular personnel file. 



Disability Related 
Inquiry

Question:

Is asking or requiring an employee to show 
proof of receipt of a COVID-19 vaccination a 
disability-related inquiry?



Disability Related 
Inquiry

No. There are many reasons that may explain why an 
employee has not been vaccinated, which may or may 
not be disability-related. Simply requesting proof of 
receipt of a COVID-19 vaccination is not likely to elicit 
information about a disability and, therefore, is not a 
disability-related inquiry. However, subsequent 
employer questions, such as asking why an individual did 
not receive a vaccination, may elicit information about a 
disability and would be subject to the pertinent ADA 
standard that they be “job-related and consistent with 
business necessity.”

If an employer requires employees to provide proof that 
they have received a COVID-19 vaccination from a 
pharmacy or their own health care provider, the 
employer may want to warn the employee not to provide 
any medical information as part of the proof in order to 
avoid implicating the ADA.



Request for 
Disability 

Exemption

Question

If an employer requires vaccinations when they 
are available, how should it respond to an 
employee who indicates that he or she is 
unable to receive a COVID-19 vaccination 
because of a disability?



Request for 
Disability 

Exemption

The ADA allows an employer to have a qualification 
standard that includes “a requirement that an individual 
shall not pose a direct threat to the health or safety of 
individuals in the workplace.” However, if a safety-based 
qualification standard, such as a vaccination requirement, 
screens out or tends to screen out an individual with a 
disability, the employer must show that an unvaccinated 
employee would pose a direct threat due to a “significant 
risk of substantial harm to the health or safety of the 
individual or others that cannot be eliminated or reduced by 
reasonable accommodation.”

Employers should conduct an individualized assessment of 
four factors in determining whether a direct threat exists: 

1. The duration of the risk

2. The nature and severity of the potential harm

3. The likelihood that the potential harm will occur; and

4. The imminence of the potential harm



Request for 
Disability 

Exemption

A conclusion that there is a direct threat would include 
a determination that an unvaccinated individual will 
expose others to the virus at the worksite. If an 
employer determines that an individual who cannot be 
vaccinated due to disability poses a direct threat at the 
worksite, the employer cannot exclude the employee 
from the workplace—or take any other action—unless 
there is no way to provide a reasonable accommodation 
(absent undue hardship) that would eliminate or reduce 
this risk so the unvaccinated employee does not pose a 
direct threat.

If there is a direct threat that cannot be reduced to an 
acceptable level, the employer can exclude the 
employee from physically entering the workplace, but 
this does not mean the employer may automatically 
terminate the worker.



Request for 
Religious 

Exemption

Question:

If an employer requires vaccinations when 
they are available, how should it respond to 
an employee who indicates that he or she is 
unable to receive a COVID-19 vaccination 
because of a sincerely held religious practice 
or belief?



Request for 
Religious 

Exemption

Once an employer is on notice that an employee’s sincerely held 
religious belief, practice, or observance prevents the employee from 
receiving the vaccination, the employer must provide a reasonable 
accommodation for the religious belief, practice, or observance 
unless it would pose an undue hardship under Title VII of the Civil 
Rights Act.

Courts have defined “undue hardship” under Title VII as having more 
than a de minimis cost or burden on the employer. EEOC guidance 
explains that because the definition of religion is broad and protects 
beliefs, practices, and observances with which the employer may be 
unfamiliar, the employer should ordinarily assume that an employee’s 
request for religious accommodation is based on a sincerely held 
religious belief. 

If, however, an employee requests a religious accommodation, and an 
employer has an objective basis for questioning either the religious 
nature or the sincerity of a particular belief, practice, or observance, 
the employer would be justified in requesting additional supporting 
information.



Unable to Provide 
Exemption or 
Reasonable 

Accommodation

Question:

What happens if an employer cannot 
exempt or provide a reasonable 
accommodation to an employee who 
cannot comply with a mandatory 
vaccine policy because of a disability 
or sincerely held religious practice or 
belief?



Unable to Provide 
Exemption or 
Reasonable 

Accommodation

If an employee cannot get vaccinated for 
COVID-19 because of a disability or sincerely 
held religious belief, practice, or observance, 
and there is no reasonable accommodation 
possible, then it would be lawful for the 
employer to exclude the employee from the 
workplace. This does not mean the employer 
may automatically terminate the 
worker. Employers will need to determine if 
any other rights apply under the EEO laws or 
other federal, state, and local authorities.



Questions?

Submit them via the Q&A function on 
your screen! 

Or send to 
questions@dominionpayroll.com
courtney.malveaux@jacksonlewis.com



Thank you.

Courtney M. Malveaux, Esq.
804.212-2862

Courtney.Malveaux@jacksonlewis.com

Represents Employers In:

• OSHA Citations
• Regulatory and Employment Matters
• Government Affairs

Regulatory Background:

• Virginia Labor Commissioner
• VA Safety and Health Codes Board
• President, National Association of  
Government Labor Officials



Thank you

Stay safe out there!


