SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF KINGS

---------------------------------------------------------------------X 

Index No.: 
---------,













Plaintiff,


-against-







--------- and --------- --------- ---------
and GAVIN “DOE”, the last name being a fictitious name,






Defendants.

---------------------------------------------------------------------X

ANDREW J. SMILEY, an attorney duly admitted to practice law before the courts of the State of New York, hereby affirms the following to be true under penalties of perjury:

1.
I am a member of the law firm of Smiley & Smiley, LLP, attorneys for the plaintiff, ---------, and as such, I am fully familiar with the facts and circumstances of this action. 

2.
I make this affirmation in opposition to the defendants’ motion for summary judgment and in support of the within cross-motion for partial summary judgment on behalf of the plaintiff and against the defendants on the issue of liability.
3.
First, the defendants’ motion must be denied since (1) the defense asks this court to rely upon a waiver that is not authenticated or signed; and (2) the “assumption of risk” line of cases cited by the defendants clearly do not apply to the facts in this case.
4. 
Furthermore, the plaintiff’s cross-motion should be granted since no issues of fact exist as to the liability of the defendants herein. The plaintiff, in support of her motion for summary judgment, has annexed hereto as Exhibit “A” the affidavit of Delon Nelson, CSCS, an expert in the field of personal training, which details how the defendants departed from good and accepted personal training practice and states how such departures directly resulted in the plaintiff’s accident where she suffered two shattered wrists requiring bilateral open reduction-internal fixation with hardware.  Mr. Nelson’s opinions will be addressed in greater detail, infra.
THE DEFENDANT’S MOTION FOR SUMMARY JUDGMENT 

MUST BE DENIED and SUMMARY JUDGMENT MUST BE GRANTED ON BEHALF OF THE PLAINTIFF
5.
The defense improperly claims that the plaintiff is barred from bringing this action as a result of waivers contained in two --------- Gym documents it annexed to its moving papers as Exhibit “F” (membership agreement) and Exhibit “H” (service agreement).
6.  
 The Membership Agreement. The membership agreement they rely upon, however, explicitly creates an exception to any waiver where an injury is the result of “the negligence of the club” (see Section 2.0 “Member Risk”) or if “such accident or injury is the result of the negligence of the club, its agents or employees” (see Section 2.4 “Activity Risk”) (See also, defense counsel’s affirmation on page 17).  It is quite disingenuous for the defendants to argue that the plaintiff’s claims are barred by a waiver and release in the membership agreement which clearly and unambiguously creates an exception for instances of negligence on the part of the gym and its agents.

7.
Even assuming, arguendo, that there were no such explicit exceptions, the alleged waiver and release is barred by General Obligations Law § 5-326 in which these types of waivers are deemed to be void as against public policy and wholly unenforceable.   In claiming that General Obligations Law § 5-326 is not applicable, the defense relies upon an aberrant opinion from a trial court in Nassau County, Evans v. Pikeway, Inc. 793 N.Y.S.2nd 861.  Unlike the case at bar, the Evans case involved an unambiguous personal training agreement and waiver which did not have any exceptions for negligent acts of the club or its employees.  That trial court’s opinion is not binding on this court, and in any event, its holding has been essentially reversed by the First Department Appellate Division in the case of Debell v. Wellbridge Club Mgt., Inc. 835 N.Y.S.2d 170 which thoughtfully explained why General Obligations Law § 5-326 should have applied in that case.
8.
The Service Agreement.  The illegitimacy of the defendants’ argument that the plaintiff has waived her right to bring this case is highlighted by the defense’s attempt to bind the plaintiff to the terms of a document that she did not sign, recognize or authenticate.  The service agreement annexed as Exhibit “H” to the defense motion papers is a two (2) page computer printout without any signatures or other handwriting.  It is not signed by the plaintiff, nor does the defense even claim that she signed it.  Ms. ----------- testified that she didn’t recognize the document (see --------- deposition annexed to defense counsel’s motion as Exhibit “E” page 77).  The defense fails to authenticate the document through any witnesses.  Clearly, it would be error for this court to even consider binding the plaintiff to this document which she did not sign, did not recognize and which was submitted to this court without any authentication from a witness with knowledge.  The fact that the defense would ask that this court dismiss the plaintiff’s case upon such a document is frankly, astounding.
9.
Finally, the defense improperly argues that the plaintiff’s case is barred by the doctrine of “assumption of risk.”  The defense cites a line of classic assumption of risk cases that involved such underlying facts as: (1) being bumped by a horse during a race, (2) being struck by a ball or bat at a baseball game, (3) being injured in a martial arts class, (4) being injured while playing football or softball and (5) being bumped by a fellow participant in an aerobics class.  These types of cases, where the assumption of risk doctrine has been applied, involve risks that are clearly inherent in an activity and where an injury can occur in the absence of negligence.  

10.
However, in this case, the plaintiff, ---------, was not injured as a result of participating in a sporting event or in a contact sport.  She was injured solely as a result of the negligence of the defendant, Gavin ------, a --------- personal trainer. Annexed hereto as Exhibit “B” is the affidavit of the plaintiff, --------- (“---------”).  She states that she purposely chose to work under the guidance of a personal trainer so that she could “safely” improve her fitness.  She expected that her trainer, defendant Gavin -----(“----”), would “choose exercises for me that would be safe for me to perform without risking serious injury.”  ------- was injured during just her second training session with ---------, while performing an exercise that --------- selected for her called a “toe touch” exercise.  --------- had never performed the exercise before.  She was asked to hop on and off a weightlifting bench, alternating her feet so that her toes would touch the top of the bench.  She had a reasonable expectation that --------- would choose exercises for her to perform that would be safe and not risk her suffering a serious injury.  

11.
In her affidavit, --------- states that --------- (1) did not advise her of the risk of the exercise; (2) did not advise her of the risk of falling; (3) did not advise her of precautions to take to prevent falling; and (4) failed to show her ways to safely fall so as to prevent serious injury.  --------- further states that --------- simply did not “spot” her or stand in a position close enough to her so that he could catch her if she misstepped or fell.  In fact, --------- was standing four to five feet away from her at the time that she started to perform the exercise for the very first time.
12.
Mr. Nelson, an expert in the field of personal training, details in his affidavit (Exhibit “A”), how --------- departed from good and accepted personal training practice, and opines that such departures were the cause of ---------’s accident which resulted in her suffering two broken wrists.  In his affidavit, Mr. Nelson sets forth numerous departures from good and accepted personal training practice attributable to defendant ---------, such as:
(1) ---------’s failure to obtain and record a medical and physical history and his failure to have --------- fill out a PAR-Q or other similar questionnaire was a departure from good and accepted personal training practice;
(2) ---------’s failure to design a safe and appropriate program and document the program was a departure from good and accepted personal training practice;

(3) It was a departure from the standard of care for --------- to ask --------- to perform a toe touch exercise for the very first time using a weight bench for added height elevation.  Since she had no previous experience with the exercise, it was foreseeable, and actually highly probable that --------- would stumble or misstep during her first attempt at performing a toe touch with over a foot of elevation on a weightlifting bench;

(4) --------- was required to properly spot --------- during the toe touch exercise, yet he failed to do so.  It is clear from the record that he failed to properly spot her, because there is no dispute that --------- fell backwards during the toe touch exercise, landed on her buttocks and broke both of her wrists in an attempt to break her fall.  If --------- was in a proper spotting position, he would have caught ---------, or at the very least, grabbed hold of her in some fashion so as to prevent such a devastating fall.  ---------’s failure to properly spot --------- was a departure from good and accepted personal training practice;

(5)  If --------- were in a proper spotting position, there is no way that he could be prevented from making contact with --------- in a manner to catch her or,  at the very  least, break her fall.  --------- departed from good and accepted personal training practice in failing to properly spot ---------; in failing to foresee that she could likely fall backwards during the exercise; and in failing to catch --------- or, at the very least, grab hold of her to break her fall; and

(6) Personal trainers are required to advise their clients of the risk of falling during an exercise like the toe touch exercise --------- asked --------- to perform.  Clients should be told (a) when there is a risk of falling; (b) which direction they would likely fall; and (c) ways to protect themselves and fall as safely as possible. --------- failed to advise --------- of the risks or of the methods of safely falling.   His failure to advise --------- of the aforesaid was a departure from good and accepted personal training practice.


13.
Mr. Nelson states in his annexed affidavit that, within a reasonable degree of personal training certainty, the aforesaid departures from good and accepted practice on the part of --------- directly resulted in ---------’s fall to the ground where she sustained serious injuries involving fractures of both of her wrists.  He concludes by stating that “The accident was completely foreseeable and absolutely preventable.  It never should have happened but for the negligence of ---------.”


14.
Additionally, ---------’s own director of personal training for the east coast, William -----, testified at an examination before trial that 99% of the time, if a person doing a toe touch is going to stumble, it will be backwards.  According to Mr. -----, a personal trainer is required to spot the client doing a toe touch exercise by positioning himself with his body and one leg behind the client so that he can catch her if she falls.  See “------” deposition annexed hereto as Exhibit “C” on page 57.  --------- did not place a leg behind --------- or catch her in any way despite the fact that he should have foreseen that she could fall backwards.  -----’s testimony is further evidence of ---------’s negligence.


15.
The annexed evidence makes it abundantly clear that ---------’s actions and inactions directly resulted in ---------’s accident and resulting injuries. As stated by the Court of Appeals in Morgan v. State, 90 N.Y.2d 47, the assumption of risk doctrine may not be applied where there is a “showing [of] some negligent act or inaction, referenced to the applicable duty of care owed to him by [the] defendants, which may be said to constitute ‘a substantial cause of the events which produced the injury’ ” (citing Benitez v. New York City Bd. of Educ., 73 N.Y.2d 650).  See also, Corrigan v. Musclemakers Inc., 258 A.D.2d 861, 863, 686 N.Y.S.2d 143, 145 (N.Y. App. Div. 1999).


16.
The admissible evidence submitted by the plaintiff herein demonstrates that the defendants’ motion must be denied in its entirety.  This same evidence also mandates that the plaintiff’s motion for summary judgment against the defendants be granted.  By submitting the annexed affidavits of --------- and Mr. Nelson, the plaintiff has offered specific evidence, in admissible form, of the departures from good and accepted practice on behalf of defendant --------- which resulted in the injuries sustained by the plaintiff.  This evidence of the defendant’s negligence is not disputed in the papers offered by the defendants.  In fact, their negligence is confirmed by their own director of personal training. Their only argument was that the plaintiff’s case is somehow legally barred.  The defense has not argued that the defendant --------- trained --------- within the standard of care, nor have they offered any such evidence in admissible form for this court to consider.  The plaintiff has made a prima facie showing of entitlement to summary judgment. The affirmation submitted by defense counsel is insufficient as a matter of law to establish a material issue of fact, and accordingly, this court should grant the plaintiff’s motion. Zuckerman v. City of New York, 427 N.Y.S.2d 595; Alvarez v. Prospect Hosp., 68 N.Y.2d 320.

WHEREFORE, it is respectfully submitted that the defendants’ motion be denied and that this court grant plaintiff’s cross-motion for partial summary judgment against the defendants on the issue of liability.







_____________________________






   
       ANDREW J. SMILEY

Dated:  New York, New York

             September 3, 2020
AFFIRMATION IN OPPOSITION AND
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FOR PARTIAL SUMMARY JUDGMENT 


AGAINST THE DEFENDANTS ON THE 
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