1\\J\ENTOA\

) |||

Q
&
%)
-
>
%

9/4/\/ DEV 3\’

HUD Handbook 4350.3:
Occupancy Requirements of Subsidized
Multifamily Housing Programs

November 2013
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Supervisory Project Managers

Project Managers

Contract Administrators, and

Owners and Management Agents of projects
covered by this Handbook

1. This Transmits

Change 4 to Handbook 4350.3 REV-1 "Occupancy Requirements of Subsidized Multifamily Housing
Programs™ is updated to include information on use of the Enterprise Income Verification (EIV) system;
Violence Against Women Act (VAWA) requirements; Supplemental Information to Application for Federally
Assisted Housing; and Rent Refinement of Income and Rent Determination Requirements in Public and
Assisted Housing Programs; Final Rule and requirements relating to admission of individuals subject to State
lifetime sex offender registration requirements.

In addition to the revised implementation below, this revised transmittal removes all appendices associated with
Chapter 9 of HUD Handbook 4350.3 REV-1, Change 3. Specifically the following appendices found in Change
3 have been removed: Appendix 7-A, Appendix 7-B, Appendix 9, Appendix 10 A, Appendix 10 B, Appendix
10 C, Appendix 10 D, Appendix 11, Appendix 12, and Appendix 13. Finally, a small clarification to
verification techniques was made in paragraphs 5-13.B.2 and 9-10.A.

2. Implementation:

The changes are effective August 7, 2013. In response to Multifamily Housing’s business partner requests,
owners/management agents have until December 15, 2013, to implement the changes found in this publication.
Additionally, owners/management agents have until March 1, 2014, to implement those changes requiring
modifications to their TRACS software. If requested, HUD may permit an exception to the March 1, 2014, date
if there are modifications that cannot be made by this date due to incompatibility with HUD’s TRACS software.

3. Explanation of materials transmitted:

A. Changes are designated by an asterisk (*) at the beginning and ending of the change and the date 8/13 is
reflected at the bottom of the affected page.

B. Chapter 1. Introduction
Additional clarification on existing text:

Paragraph 1-2.D — Added HUD-Veterans Affairs Supportive Housing and Mainstream Vouchers

Paragraph 1-3.B — Removed the time reference to the Section 202 program

Paragraph 1-7.B.1-14 — Added relevant links for HUD Websites

Paragraph 1-7.B — Removed paragraph referencing TRACS Information Packet (Yellow Book)

Paragraph 1-7.B.4 — Clarified paragraph

Paragraph 1-7.B.6 — Indicated the Resident’s Rights and Responsibilities Brochure is available in English and
several other languages

Paragraph 1-7.B.11 — Clarified the EIV system is to be used to verify a tenant’s employment and income and to
assist in the reduction of administrative and subsidy errors



Paragraph 1-7.B.12 — Added new paragraph for EIV& You brochure and description

Paragraph 1-7.B.13 — Revised paragraph

Paragraph 1-7.B.14 — Revised paragraph

Paragraph 1-7.C — Provided instructions for ordering publications online

Figure 1-2 — Added “Authorities” to title

Figure 1-2 — Added 1) Nondiscrimination and Equal Opportunity in Housing, 2) Collection of Data, 3)
Economic Opportunities for Low and Very Low Income Persons, and 4) Section 202/811 Mixed Finance

Chapter 3. Eligibility for Assistance and Occupancy
Corrected erroneous references or typos:

3-6.B.2, 3-12.H.2, 3-12.L.1.h,

Additional clarification on existing text:

Figure 3-1 — Added Enterprise Income Verification (EIV)

Paragraph 3-3.F — Added 24 CFR 5.233 Mandated Use of HUD’s Enterprise Income Verification (EIV) System

Paragraph 3-4 — Added example for determining eligibility at initial certification

Paragraph 3-5.B — Clarified Social Security Number disclosure requirements

Paragraph 3-5.C — Clarified that a consent for the release of information is to be signed

Paragraph 3-6.B.2 — updated link

Paragraph 3-6.E.3.a.(2)(e) — Added SSN must be disclosed and verification provided

Paragraph 3-6.E.3 — Removed foster children and foster adults

Paragraph 3-9 and Subparagraphs — Revised Social Security Number disclosure requirements to conform with
24 CFR 5.216 published in the Federal Register on December 29, 2009 and Housing Notice 10-08

Paragraph 3-10.B — Added new paragraph for use of the EIV Existing Tenant Search

Paragraph 3-10.C — Added the prohibition extends to any PIH rental assistance programs

Paragraph 3-10.C — Added new paragraph for EIV Multiple Subsidy Report

Paragraph 3-11.A.1 — Added co-head must sign and all must date the form at initial certification and each
recertification

Paragraph 3-11.A.2 — Clarified how form HUD-9887 correlates with EIV

Paragraph 3-11.B — Added note for form HUD-9887 for individuals turning 18 between recertifications

Paragraph 3-11.C.2 — Changed tenant to family

Paragraph 3-12.H.2 — Added link and EIV System

Paragraph 3-12.1.2 — Clarified the statement is in addition to declaring citizenship status on the Citizenship
Declaration form

Figure 3-4 — Updated the Figure to represent currently accepted DHS documents

Paragraph 3-12.L.1.b — Added link and EIV System

Paragraph 3-13.A.2 — Added “and” after each condition

Paragraph 3-13.A.2.h — Changed “and” to “or” to match regulation and added Note to supplement the paragraph

Paragraph 3-21 — Added paragraph about use of Existing Tenant Search and Multiple Subsidy Search

Paragraph 3-21.B and C — Included reference to the Housing Choice Voucher regulations

Paragraph 3-24 — Added 24 CFR 5.233 Mandated Use of HUD’s Enterprise Income Verification (EIV) System

Paragraph 3-26.B — Revised the order of priority for acceptable verification methods and added reference to
Paragraph 5-13

Paragraph 3-26.C — Included income verification

Paragraph 3-28.B.1 — revised third party verification sources for verification of disability

Paragraph 3-28.B.2 — Clarified in the Note that the varying accuracy of Disability Status in EIV and how to
verify

Paragraph 3-30 — Added the EIV System for up front verification of employment and income information

Paragraph 3-31 — Changed name to Verification of Social Security Numbers

Paragraph 3-31 A-C — Revised Social Security Number verification requirements to conform with 24 CFR
5.216 published in the Federal Register on December 29, 2010 and Housing Notice 10-08

Exhibit 3-5 — Revised exhibit to update currently accepted DHS documents



D. Chapter 4. Waiting List and Tenant Selection Plan
Additional clarification on existing text:

Figure 4-1 — Added Enterprise Income Verification (EIV) and Violence Against Women Act (VAWA)

Paragraph 4-3 — Added Social Security Number (SSN) Requirements and penalties; 24 CFR 5.216 and 24 CFR
5.218 and Mandatory Use of Enterprise Income Verification (EIV) 24 CFR 5.233

Figure 4-2 — Added State lifetime sex offender registration check, EIV Existing Tenant Search, and VAWA

Paragraph 4-4.C.1.c — Removed language for when an individual has no SSN

Paragraph 4-4.C.3.d — Added use of EIV Existing Tenant Search

Paragraph 4-4.C — Added paragraph on VAWA

Paragraph 4-6.C.1.b — Updated requirements for residency preference to be in accordance with 24 CFR 5.105(a)

Paragraph 4-6.C.4 — Extended paragraph to include dating violence and stalking

Paragraph 4-7.B — Added paragraph establishing procedures for using EIV Existing Tenant Search

Paragraph 4-7.B.6 — Added State lifetime registration as a sex offender

Paragraph 4-7.D — Added new paragraph on screening using the EIV Existing Tenant Search

Paragraph 4-7.E — Added sex offender screening criteria

Paragraph 4-9.A — Added paragraph on prohibition of denying assistance to victims protected under VAWA

Paragraph 4-9.B — Revised SSN requirements to conform with 24 CFR 5.216 published in the Federal Register
on December 29, 2010

Paragraph 4-10 — Updated Affirmative Fair Housing citations

Paragraph 4-13 — Added Social Security Number (SSN) Requirements and penalties; 24 CFR 5.216 and 24 CFR
5.218

Paragraph 4-14 — Added paragraph for Supplement to Application for Federally Assisted Housing

Paragraph 4-14.A.4 — Changed “should” to “may”

Paragraph 4-14.B — Added two paragraphs requesting information regarding sex offender registration, SSNs,
and Supplement to Application for Federally Assisted Housing

Paragraph 4-14.D — Added paragraph and subparagraphs describing the Supplement to Application for
Federally Assisted Housing

Paragraph 4-16.C — Added paragraph regarding SSN disclosure and verification requirements

Paragraph 4-20 — Added provision for applicant failing to provide SSNs for all household members

Paragraph 4-22.B and C — Added form HUD-92006 completed by the applicant

Paragraph 4-22.E — Added statement indicating additional disclosure requirements are in place for EIV Income
data in tenant files

Paragraph 4-23.B — Added disclosure and verification of SSN(s)

Paragraph 4-24.B.2 — Added use of information contained in the EIV system

Paragraph 4-24.B.7 — Added use of the Existing Tenant Search in EIV

Paragraph 4-24.B.9 — Revised the SSN disclosure and verification requirements

Paragraph 4-24.B.10 — Clarified employment and income information from SSA’s and HHS’ NDNH database
are included

Paragraph 4-24.B.12 — Changed “tenant” to “applicant”

Paragraph 2-24.13 — Added EIV & You and Resident Rights and Responsibilities brochures

Paragraph 4-27.E.4.a — Added State lifetime sex offender registration

Paragraph 4-27.E.5 and 4-27.E.5.a-g — Added State sex offender registration record(s)

Paragraph 4-27.E.6 — Added State lifetime sex offender registration

Paragraph 4-27.E.7.b — Added State lifetime sex offender registration

Exhibit 4-1 — Removed Note at the beginning for Exhibit, added SSA Benefit Letter and Proof of Income Letter

E. Chapter 5. Determining Income and Calculating Tenant Rent
Additional clarification on existing text:
Figure 5-1 — Added Enterprise Income Verification (EIV)
Paragraph 5-3 — Added 24 CFR5.233 Mandated Use of HUD’s Enterprise Income Verification (EIV) System

Paragraph 5-5.A — Removed “two”
Paragraph 5-5.A.2 — Removed example text



Paragraph 5-5.A.3 — Added new paragraph and subparagraphs on Using EIV

Paragraph 5-6.A.3.d — Clarified the paragraph to relate to earned income and this income exceeding $480
annually

Paragraph 5-6.1 — Provided reference to Sections J and O along with an Example

Paragraph 5-6.Q.3 — Added paragraph excluding deferred Department of Veterans Affairs disability payments
received in a lump sum or in prospective monthly payments for Section 8 tenants

Paragraph 5-7.G.4.b — clarified IRA, Keogh, and similar retirement savings accounts are counted as assets, even
though withdrawal would result in a penalty, unless benefits are being received through periodic payments.

Paragraph 5-7.G.4.d — revised to read “Include in annual income any retirement benefits received through
periodic payments. Do not count any remaining amounts in the account as an asset.

Paragraph 5-10.A.1 — Clarified the deduction does not apply to foster children and foster adults; added
statement for not needing legal custody of dependent to receive deduction

Paragraph 5-10.A.2 — included foster adult

Paragraph 5-11 — Added 24 CFR 5.233 Mandated use of HUD’s Enterprise Income Verification (EIV) System

Paragraph 5-12.A.2 — Added paragraph for use of EIV system for third party verification of a tenant’s
employment and income at time of recertification and to assist in reducing administrative and subsidy
payment errors

Paragraph 5-12.A.4 — Updated paragraph to conform with SSN requirements found in 24 CFR 5.216

Figure 5-4 — Updated figure to conform with SSN requirements found in 24 CFR 5.216

Paragraph 5-13.A — Updated the order of acceptable methods of verification

Paragraph 5-13.B — Added detail for the types of third party verification in the order of their acceptability

Paragraph 5-13 — Removed two paragraphs titled Review of Documents and Family Certification

Paragraph 5-15.A — Removed medical professionals and the reference to the HUD Fact Sheet and the Resident
Rights and Responsibilities brochure

Paragraph 5-15.B.1 — Added IRS, SSA, and SWICAs abbreviations and the Department of Health and Human
Services National Directory of New Hires

Paragraph 5-15.B.2 — Clarified the 9887 must be signed by head of household, spouse, co-head regardless of
age

Paragraph 5-15.C — Added the EIV & You brochure

Paragraph 5-15.C.1 — Clarified HUD-9887-A form and Fact Sheet

Paragraph 5-15.C.2 — Removed reference to HUD National Multifamily Clearinghouse and provided reference
to Chapter 1

Paragraph 5-15.C.3 — Added new paragraph for EIV & You brochure

Paragraph 5-16 — Removed paragraph

Paragraph 5-16 (new) — Removed repetitive language to clarify paragraph

Paragraph 5-16.A — Added HUD-9887-A

Paragraph 5-16.A.3 — Added new paragraph for NDNH

Paragraph 5-16.A.3.c — Added NDNH reference

Paragraph 5-16.B.1 and 2 — Clarified valid verification dates

Paragraph 5-16.B.4 — Removed paragraph

Paragraph 5-17 — Rearranged wording to make the paragraph read clearly

Paragraph 5-18.B — Revised to include EIV and EIV documentation

Paragraph 5-18.D — Added original tenant provided documents must be returned to tenant and removed the
Note

Paragraph 5-20 — New paragraph Added explaining Security of EIV data

Paragraph 5-21.A — Added HUD-9887-A

Paragraph 5-21.B — added any member of the tenant’s family, indicated the household’s assistance is terminated

Paragraph 5-21.C Example — Added HUD-9887-A

Paragraph 5-23.A.3 — Added paragraph for EIV Income Report

Paragraph 5-23.A.4 — Clarified third party verifications received from third-party sources

Paragraph 5-23.C — Added Note on the Federal Privacy Act

Paragraph 5-23.D — Added HUD-9887-A

Paragraph 5-25.B.1 — Clarified operating rent by inserting “gross rent”

Exhibit 5-3 — Added language to clarify transportation to/from treatment and lodging

Exhibit 5-3 — Removed language allowing certain maintenance or personal care services provided for qualified
long-term care as medical expenses



F. Chapter 6. Lease Requirements and Leasing Activities
Additional clarification on existing text:
Updated references throughout Chapter.

Paragraph 6-1.B — Section 1: added lease addendums as a required attachment to the lease, when applicable.
Section 4: added the “EIV & You” brochure as a required handout that must be provided to tenants

Figure 6-1 — Added Violence Against Women Act (VAWA) as a key term

Paragraph 6-3 — Added Subsection E: Violence Against Women Act (VAWA) Protection, and cites the

governing authority

Paragraph 6-4, 6-4.A, 6-4.C, 6-4.D — Added lease amendments to the heading; identifies lease addendums as a
regulatory requirement, and clarified the availability of model leases in English and other languages; added
subparagraph C on VAWA Lease Addendum; clarified in 6-4D that changes to model lease by owners may
only be for documented state and local law, and, lease changes are made using a lease addendum

Figure 6-2 — Clarified required leases for Section 202/8 or Section 202 PACs, and the programs that use the
lease.

Figure 6-3 — New Figure for HUD Issued Lease Addendum; includes VAWA addendum

Paragraph 6-5.A, B, C, D and E — added owner’s, VAWA lease addendum and clarified the requirements of
HUD issued lease addenda

Paragraph 6-5.G — Added paragraph for Requirements of HUD issued lease addendums

Paragraph 6-12. B, C and D — Clarified that lease changes must be incorporated into the lease as a lease
addendum, and no HUD/CA approval required; clarified that owner modification must be in form of lease
addendum and requires HUD/CA approval

Paragraph 6-24.C — Updated definition of Assistance Animals

Paragraph 6-27. B — Updated list to include VAWA addenda and EIV & You as topics to be covered in tenant
briefing

Paragraph 6-27.C.2 — Added language to ensure owners have appropriate means to communicate with hearing
and/or speech impaired individuals and HUD’s LEP website link

Figure 6-9 — Included Police/Security Addendum, VAWA Addendum, EIV & You Brochure, and How Your
Rent is Determined Fact Sheet

Exhibit 6-6 — Added EIV and VAWA

G. Chapter 7. Recertification, Unit Transfers, and Gross Rent Changes
Additional clarification on existing text:

Figure 7-1 — added Enterprise Income Verification (EIV) as a key term.

Paragraph 7-3 — added 24. CFR 5.233 Mandated Use of HUD’s EIV System

Paragraph 7-4 — clarified when owners must use EIV Income Report as third-party verification; that owners
must provide tenant with copy of EIV & You brochure, and that owner’s policy on criminal background
checks may include lifetime sex offender registration checks

Paragraph 7-6 — clarified that HUD will terminate a certification if a new recertification is not submitted within
15 months from the anniversary date

Figure 7-3 — clarified the owner’s responsibility for obtaining and reviewing EIV reports and for documenting
social security numbers for all household members in the recertification steps

Paragraph 7-8.C — clarified that owners must use EIV Income Report as third party verification unless tenant
disputes the EIV information or the owner cannot provide acceptable documentation to use for rent
calculation

Paragraph 7-8.D.3 — added and clarified tenant eviction as a condition for non-recertification

Paragraph 7-10.A and C — clarified State sex offender registration check as a required screening criteria and
requires tenant to disclose and provide verification of SSN; clarified Subparagraph C that an owner must
not use the EIV report for a tenant that turned 18 unless the tenant signs the consent form HUD-9887

Paragraph 7-11.A.3 — added Note



Paragraph 7-11.C - clarified State sex offender registration check as a required screening criteria and requires
tenant to disclose and provide verification of SSN

Paragraph 7-12.A — clarified EIV’s usage when tenant reports a change in employment or income

Paragraph 7-12.B.1 added use of the EIV New Hires Report

Paragraph 7-13.C.2 — added example

Paragraph 7-18.C — Removed 75 day implementation of utility allowance and clarified effective dates

Paragraph 7-18.D — Removed Note at the end of paragraph

Exhibit 7-3 — Added “at least” to the date requirement in the notice

Exhibit 7-5 — Added verifications not available in the EIV System

Chapter 8. Termination

Corrected erroneous references or typos:
8-4

Additional clarification on existing text:

Figure 8-1 — Added Enterprise Income Verification (EIV)

Paragraph 8-5.A — Changed “family” to “household” members

Paragraph 8-5.B — Separated to two paragraphs and added Department of Health and Human Services (HHS”)
National Directory of New Hires (NDNH)

Paragraph 8-5.D Note — Added wording to clarify rent paid when a tenant with more than one form of subsidy
has their subsidy terminated

Paragraph 8-11.A — Added 24 CFR 5.218 Penalties for failing to disclose and verify Social Security and
Employer Identification Numbers

Figure 8-2 — Added failure to disclose and provide verification of SSN(s) and failure to sign and submit consent
forms

Paragraph 8-13.A.6 — Added new paragraph and subparagraphs for failure to disclose and provide verification
of SSNs

Paragraph 8-14.A.5 — Added sex offender language to match Housing Notice 2012-11

Paragraph 8-14.C.1, 3,4, 5, 7, 9, 11, 13, and 14 — Added State lifetime sex offender registration records

Paragraph 8-14.C.3 — Added members of the applicant’s household

Paragraph 8-14.C.5.a and b — Removed Section 8 reference

Paragraph 8-14.C.7 — Added Note for lifetime sex offender registration

Paragraph 8-14.C.9 — Added Note on Dru Sjodin National Sex Offender Database

Paragraph 8-14.C.13 — Added language requiring owners to maintain criminal records and sex offender
registration check

Paragraph 8-17 — Added 24 CFR 5.233 Mandated Use of HUD’s Enterprise Income Verification (EIV) System

Paragraph 8-18.A — Added use of EIV system

Paragraph 8-18.C.1.c — Added Note indicating for when owners may not suspend, terminate, reduce or make a
final denial of any benefits of a tenant

Paragraph 8-18.E.2 — Added a reference to paragraph 8-23

Paragraph 8-20 — Added paragraph and subparagraphs dealing with Discrepancies Reported in EIV

Paragraph 8-21.A.1.c — Added fails to report income received

Paragraph 8-21.A.3 — Reworded repayment plan to repayment agreement

Paragraph 8-21.A.5 — Revised paragraph to expound on five year limitation for overpayments

Paragraph 8-21.A.6 — Revised paragraph for having 50059 on hand for overpayment of assistance

Paragraph 8-21.B.2 — Added paragraph regarding owner retaining portion of repayments actually collected from
the tenant

Paragraph 8-22 — Added a revision paragraph on tenant repayment options

Paragraph 8-23 — Added a revision paragraph on repayment agreements

Paragraph 8-24 — Added paragraph regarding Income Discrepancy Report

Paragraph 8-24.B — Removed wording on finding errors through Management and Occupancy Reviews and
added language on how to handle income discrepancies

Paragraph 8-25 — Added paragraph for Reimbursement for Errors Discovered During a Monitoring Review



Existing Chapter 9 from Change 3

This chapter has been removed due to the information already existing in the MAT Guide.

New Chapter 9. Enterprise Income Verification (EIV)

Entire chapter has been created providing guidance for HUD’s Enterprise Income Verification System

Exhibit 9-1 — Failed EIV Pre-screening Report Error Messages

Exhibit 9-2 — Failed Verification Report (Failed the SSA Identity Test) Error Messages
Exhibit 9-3 — EIV Income Report Information

Exhibit 9-4 — Sample Tenant Consent to Disclose EIV Income Information

Exhibit 9-5 — Use of EIV Reports

Exhibit 9-6 — National Directory of New Hires (NDNH) Data Elements

Exhibit 9-7 — How EIV Calculates Income Discrepancies

Appendices
Additional clarification on existing text:

Appendix 3 — Included new column “Provided by Applicant” under Third Party Verification

Appendix 3 — Included Note “e” referencing the examples and requirements found in paragraph 5-13.B.1

Appendix 3 — Updated Appendix to align with new verification techniques found in paragraph 5-13 including
self-declaration of income related items

Appendix 3 — Added chapter references to all factors to be verified

Appendix 3 — Assets disposed of for less than fair market value — clarified self-declaration certification can be
signed by applicant and/or tenant; reworded verification tips for clarification

Appendix 3 — Employment income including tips, gratuities, overtime — Added EIV Income Report under
verification tips; changed most recent pay stubs to 4-6

Appendix 3 — Added new factor and acceptable sources — Immigration Status (SSN) Individuals who do not
contend eligible immigration status under the Section 221(d)(30 BMIR, Section 202 PAC, Section 202
PRAC, Section 811 PRAC programs

Appendix 3 — Income maintenance payments, benefits, income other than wages — Added EIV for written third
party and verification tips

Appendix 3 — Social Security number — Revised documents to be provided by applicant and removed self-
declaration

Appendix 3 — Added new factor and acceptable sources — Student Status (Section 8 only)

Appendix 3 — Added new factor and acceptable sources — Student Status (Section 221(d)(3) BMIR, Section 202
PAC, Section 202 PRAC and Section 811 PRAC)

Appendix 3 — Unemployment compensation — Added EIV for written third party and verification tips

Appendix 3 — Notes — Added HUD9887-A, EIV, and reworded for third party source

Appendix 6-C — Updated C.1 for EIV, Social Security and SSI income; added Proof of Income Letter

Appendix 6-C — Updated C.2 for EIV

Appendix 7-A: Removed

Appendix 7-B — Removed

Appendix 9: Removed

Appendix 10-A: Removed

Appendix 10-B: Removed

Appendix 10-C: Removed

Appendix 10-D: Removed

Appendix 11: Removed

Appendix 12: Removed

Appendix 13: Removed

Appendix 14 A-F: Now Appendix 7 A-F



L. Glossary

Defined or revised the definition of the following terms:
Accessible (FH Act)
Accessible Route (FH Act)
As-Paid Locality
Assistance Animals
Bifurcate
Dating Violence
Domestic Violence
Enterprise Income Verification (EIV)
Immediate Family Member
Improper Payment
Independent Public Auditor
Operating Rent (PRAC)
Security Personnel
Stalking
VAWA

| approve the above changes to HUD Handbook 4350.3, REV-1, Occupancy Requirements of Subsidized Multifamily
Housing Programs.

Carol J. Galante, Assistant Secretary for Housing —
Federal Housing Commissioner



U.S. Department of Housing and Urban Development

Special Attention of: Transmittal for Handbook No: 4350.3 REV-1,CHG-4

| : 8-7-201
Regional Directors ssued: 8-7-2013
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Multifamily Program Center Directors

Supervisory Project Managers

Project Managers

Contract Administrators, and

Owners and Management Agents of projects
covered by this Handbook

1. This Transmits

Change 4 to Handbook 4350.3 REV-1 "Occupancy Requirements of Subsidized Multifamily Housing
Programs™ is updated to include information on use of the Enterprise Income Verification (EIV) system;
Violence Against Women Act (VAWA) requirements; Supplemental Information to Application for Federally
Assisted Housing; and Rent Refinement of Income and Rent Determination Requirements in Public and
Assisted Housing Programs; Final Rule and requirements relating to admission of individuals subject to State
lifetime sex offender registration requirements.

2. Implementation:
Change 4 is effective upon issue.
3. Explanation of materials transmitted:

A. Changes are designated by an asterisk (*) at the beginning and ending of the change and the date 8/13 is
reflected at the bottom of the affected page.

B. Chapter 1. Introduction
Additional clarification on existing text:

Paragraph 1-2.D — Added HUD-Veterans Affairs Supportive Housing and Mainstream Vouchers

Paragraph 1-3.B — Removed the time reference to the Section 202 program

Paragraph 1-7.B.1-14 — Added relevant links for HUD Websites

Paragraph 1-7.B — Removed paragraph referencing TRACS Information Packet (Yellow Book)

Paragraph 1-7.B.4 — Clarified paragraph

Paragraph 1-7.B.6 — Indicated the Resident’s Rights and Responsibilities Brochure is available in English and
several other languages

Paragraph 1-7.B.11 — Clarified the EIV system is to be used to verify a tenant’s employment and income and to
assist in the reduction of administrative and subsidy errors

Paragraph 1-7.B.12 — Added new paragraph for EIV& You brochure and description

Paragraph 1-7.B.13 — Revised paragraph

Paragraph 1-7.B.14 — Revised paragraph

Paragraph 1-7.C — Provided instructions for ordering publications online

Figure 1-2 — Added “Authorities” to title

Figure 1-2 — Added 1) Nondiscrimination and Equal Opportunity in Housing, 2) Collection of Data, 3)
Economic Opportunities for Low and Very Low Income Persons, and 4) Section 202/811 Mixed Finance



C. Chapter 3. Eligibility for Assistance and Occupancy
Corrected erroneous references or typos:
3-6.B.2, 3-12.H.2, 3-12.L.1.b,
Additional clarification on existing text:

Figure 3-1 — Added Enterprise Income Verification (EIV)

Paragraph 3-3.F — Added 24 CFR 5.233 Mandated Use of HUD’s Enterprise Income Verification (EIV) System

Paragraph 3-4 — Added example for determining eligibility at initial certification

Paragraph 3-5.B — Clarified Social Security Number disclosure requirements

Paragraph 3-5.C — Clarified that a consent for the release of information is to be signed

Paragraph 3-6.B.2 — updated link

Paragraph 3-6..E.3.a.(2)(e) — Added SSN must be disclosed and verification provided

Paragraph 3-6..E.3 — Removed foster children and foster adults

Paragraph 3-9 and Subparagraphs — Revised Social Security Number disclosure requirements to conform with
24 CFR 5.216 published in the Federal Register on December 29, 2010 and Housing Notice 10-08

Paragraph 3-10.B — Added new paragraph for use of the EIV Existing Tenant Search

Paragraph 3-10.C — Added the prohibition extends to any PIH rental assistance programs

Paragraph 3-10.C — Added new paragraph for EIV Multiple Subsidy Report

Paragraph 3-11.A.1 — Added co-head must sign and all must date the form at initial certification and each
recertification

Paragraph 3-11.A.2 — Clarified how form HUD-9887 correlates with EIV

Paragraph 3-11.B — Added note for form HUD-9887 for individuals turning 18 between recertifications

Paragraph 3-11.C.2 — Changed tenant to family

Paragraph 3-12.H.2 — Added link and EIV System

Paragraph 3-12.1.2 — Clarified the statement is in addition to declaring citizenship status on the Citizenship
Declaration form

Figure 3-4 — Updated the Figure to represent currently accepted DHS documents

Paragraph 3-12.L.1.b — Added link and EIV System

Paragraph 3-13.A.2 — Changed and to or and added Note to supplement the paragraph

Paragraph 3-21 — Added paragraph about use of Existing Tenant Search and Multiple Subsidy Search

Paragraph 3-21.B and C — Included reference to the Housing Choice Voucher regulations

Paragraph 3-24 — Added 24 CFR 5.233 Mandated Use of HUD’s Enterprise Income Verification (EIV) System

Paragraph 3-26.B — Revised the order of priority for acceptable verification methods and added reference to
Paragraph 5-13

Paragraph 3-26.C — Included income verification

Paragraph 3-28.B.1 — revised third party verification sources for verification of disability

Paragraph 3-28.B.2 — Clarified in the Note that the varying accuracy of Disability Status in EIV and how to
verify

Paragraph 3-30 — Added the EIV System for up front verification of employment and income information

Paragraph 3-31 — Changed name to Verification of Social Security Numbers

Paragraph 3-31 A-C — Revised Social Security Number verification requirements to conform with 24 CFR
5.216 published in the Federal Register on December 29, 2010 and Housing Notice 10-08

Exhibit 3-5 — Revised exhibit to update currently accepted DHS documents

D. Chapter 4. Waiting List and Tenant Selection Plan
Additional clarification on existing text:

Figure 4-1 — Added Enterprise Income Verification (EIV) and Violence Against Women Act (VAWA)

Paragraph 4-3 — Added Social Security Number (SSN) Requirements and penalties; 24 CFR 5.216 and 24 CFR
5.218 and Mandatory Use of Enterprise Income Verification (EIV) 24 CFR 5.233

Figure 4-2 — Added State lifetime sex offender registration check, EIV Existing Tenant Search, and VAWA

Paragraph 4-4.C.1.c — Removed language for when an individual has no SSN



Paragraph 4-4.C.3.d — Added use of EIV Existing Tenant Search

Paragraph 4-4.C — Added paragraph on VAWA

Paragraph 4-6.C.1.b — Updated requirements for residency preference to be in accordance with 24 CFR 5.105(a)

Paragraph 4-6.C.4 — Extended paragraph to include dating violence and stalking

Paragraph 4-7.B — Added paragraph establishing procedures for using EIV Existing Tenant Search

Paragraph 4-7.B.6 — Added State lifetime registration as a sex offender

Paragraph 4-7.D — Added new paragraph on screening using the EIV Existing Tenant Search

Paragraph 4-7.E — Added sex offender screening criteria

Paragraph 4-9.A — Added paragraph on prohibition of denying assistance to victims protected under VAWA

Paragraph 4-9.B — Revised SSN requirements to conform with 24 CFR 5.216 published in the Federal Register
on December 29, 2010

Paragraph 4-10 — Updated Affirmative Fair Housing citations

Paragraph 4-13 — Added Social Security Number (SSN) Requirements and penalties; 24 CFR 5.216 and 24 CFR
5.218

Paragraph 4-14 — Added paragraph for Supplement to Application for Federally Assisted Housing

Paragraph 4-14.A.4 — Changed “should” to “may”

Paragraph 4-14.B — Added two paragraphs requesting information regarding sex offender registration, SSNs,
and Supplement to Application for Federally Assisted Housing

Paragraph 4-14.D — Added paragraph and subparagraphs describing the Supplement to Application for
Federally Assisted Housing

Paragraph 4-16.C — Added paragraph regarding SSN disclosure and verification requirements

Paragraph 4-20 — Added provision for applicant failing to provide SSNs for all household members

Paragraph 4-22.B and C — Added form HUD-92006 completed by the applicant

Paragraph 4-22.E — Added statement indicating additional disclosure requirements are in place for EIV Income
data in tenant files

Paragraph 4-23.B — Added disclosure and verification of SSN(s)

Paragraph 4-24.B.2 — Added use of information contained in the EIV system

Paragraph 4-24.B.7 — Added use of the Existing Tenant Search in EIV

Paragraph 4-24.B.9 — Revised the SSN disclosure and verification requirements

Paragraph 4-24.B.10 — Clarified employment and income information from SSA’s and HHS’ NDNH database
are included

Paragraph 4-24.B.12 — Changed “tenant” to “applicant”

Paragraph 2-24.13 — Added EIV & You and Resident Rights and Responsibilities brochures

Paragraph 4-27.E.4.a — Added State lifetime sex offender registration

Paragraph 4-27.E.5 and 4-27.E.5.a-g — Added State sex offender registration record(s)

Paragraph 4-27.E.6 — Added State lifetime sex offender registration

Paragraph 4-27.E.7.b — Added State lifetime sex offender registration

Exhibit 4-1 — Removed Note at the beginning for Exhibit, added SSA Benefit Letter and Proof of Income Letter

Chapter 5. Determining Income and Calculating Tenant Rent
Additional clarification on existing text:

Figure 5-1 — Added Enterprise Income Verification (EIV)

Paragraph 5-3 — Added 24 CFR5.233 Mandated Use of HUD’s Enterprise Income Verification (EIV) System

Paragraph 5-5.A — Removed “two”

Paragraph 5-5.A.2 — Removed example text

Paragraph 5-5.A.3 — Added new paragraph and subparagraphs on Using EIV

Paragraph 5-6.A.3.d — Clarified the paragraph to relate to earned income and this income exceeding $480
annually

Paragraph 5-6.1 — Provided reference to Sections J and O along with an Example

Paragraph 5-6.Q.3 — Added paragraph excluding deferred Department of Veterans Affairs disability payments
received in a lump sum or in prospective monthly payments for Section 8 tenants

Paragraph 5-7.G.4.b — clarified IRA, Keogh, and similar retirement savings accounts are counted as assets, even
though withdrawal would result in a penalty, unless benefits are being received through periodic payments.



Paragraph 5-7.G.4.d — revised to read “Include in annual income any retirement benefits received through
periodic payments. Do not count any remaining amounts in the account as an asset.

Paragraph 5-10.A.1 — Clarified the deduction does not apply to foster children and foster adults; added
statement for not needing legal custody of dependent to receive deduction

Paragraph 5-10.A.2 — included foster adult

Paragraph 5-11 — Added 24 CFR 5.233 Mandated use of HUD’s Enterprise Income Verification (EIV) System

Paragraph 5-12.A.2 — Added paragraph for use of EIV system for third party verification of a tenant’s
employment and income at time of recertification and to assist in reducing administrative and subsidy
payment errors

Paragraph 5-12.A.4 — Updated paragraph to conform with SSN requirements found in 24 CFR 5.216

Figure 5-4 — Updated figure to conform with SSN requirements found in 24 CFR 5.216

Paragraph 5-13.A — Updated the order of acceptable methods of verification

Paragraph 5-13.B — Added detail for the types of third party verification in the order of their acceptability

Paragraph 5-13 — Removed two paragraphs titled Review of Documents and Family Certification

Paragraph 5-15.A — Removed medical professionals and the reference to the HUD Fact Sheet and the Resident
Rights and Responsibilities brochure

Paragraph 5-15.B.1 — Added IRS, SSA, and SWICAs abbreviations and the Department of Health and Human
Services National Directory of New Hires

Paragraph 5-15.B.2 — Clarified the 9887 must be signed by head of household, spouse, co-head regardless of
age

Paragraph 5-15.C — Added the EIV & You brochure

Paragraph 5-15.C.1 — Clarified HUD-9887-A form and Fact Sheet

Paragraph 5-15.C.2 — Removed reference to HUD National Multifamily Clearinghouse and provided reference
to Chapter 1

Paragraph 5-15.C.3 — Added new paragraph for EIV & You brochure

Paragraph 5-16 — Removed paragraph

Paragraph 5-16 (new) — Removed repetitive language to clarify paragraph

Paragraph 5-16.A — Added HUD-9887-A

Paragraph 5-16.A.3 — Added new paragraph for NDNH

Paragraph 5-16.A.3.c — Added NDNH reference

Paragraph 5-16.B.1 and 2 — Clarified valid verification dates

Paragraph 5-16.B.4 — Removed paragraph

Paragraph 5-17 — Rearranged wording to make the paragraph read clearly

Paragraph 5-18.B — Revised to include EIV and EIV documentation

Paragraph 5-18.D — Added original tenant provided documents must be returned to tenant and removed the
Note

Paragraph 5-20 — New paragraph Added explaining Security of EIV data

Paragraph 5-21.A — Added HUD-9887-A

Paragraph 5-21.B — added any member of the tenant’s family, indicated the household’s assistance is terminated

Paragraph 5-21.C Example — Added HUD-9887-A

Paragraph 5-23.A.3 — Added paragraph for EIV Income Report

Paragraph 5-23.A.4 — Clarified third party verifications received from third-party sources

Paragraph 5-23.C — Added Note on the Federal Privacy Act

Paragraph 5-23.D — Added HUD-9887-A

Paragraph 5-25.B.1 — Clarified operating rent by inserting “gross rent”

Exhibit 5-3 — Added language to clarify transportation to/from treatment and lodging

Exhibit 5-3 — Removed language allowing certain maintenance or personal care services provided for qualified
long-term care as medical expenses



F. Chapter 6. Lease Requirements and Leasing Activities
Additional clarification on existing text:
Updated references throughout Chapter.

Paragraph 6-1.B — Section 1: added lease addendums as a required attachment to the lease, when applicable.
Section 4: added the “EIV & You” brochure as a required handout that must be provided to tenants

Figure 6-1 — Added Violence Against Women Act (VAWA) as a key term

Paragraph 6-3 — Added Subsection E: Violence Against Women Act (VAWA) Protection, and cites the

governing authority

Paragraph 6-4, 6-4.A, 6-4.C, 6-4.D — Added lease amendments to the heading; identifies lease addendums as a
regulatory requirement, and clarified the availability of model leases in English and other languages; added
subparagraph C on VAWA Lease Addendum; clarified in 6-4D that changes to model lease by owners may
only be for documented state and local law, and, lease changes are made using a lease addendum

Figure 6-2 — Clarified required leases for Section 202/8 or Section 202 PACs, and the programs that use the
lease.

Figure 6-3 — New Figure for HUD Issued Lease Addendum; includes VAWA addendum

Paragraph 6-5.A, B, C, D and E — added owner’s, VAWA lease addendum and clarified the requirements of
HUD issued lease addenda

Paragraph 6-5.G — Added paragraph for Requirements of HUD issued lease addendums

Paragraph 6-12. B, C and D — Clarified that lease changes must be incorporated into the lease as a lease
addendum, and no HUD/CA approval required; clarified that owner modification must be in form of lease
addendum and requires HUD/CA approval

Paragraph 6-24.C — Updated definition of Assistance Animals

Paragraph 6-27. B — Updated list to include VAWA addenda and EIV & You as topics to be covered in tenant
briefing

Paragraph 6-27.C.2 — Added language to ensure owners have appropriate means to communicate with hearing
and/or speech impaired individuals and HUD’s LEP website link

Figure 6-9 — Included Police/Security Addendum, VAWA Addendum, EIV & You Brochure, and How Your
Rent is Determined Fact Sheet

Exhibit 6-6 — Added EIV and VAWA

G. Chapter 7. Recertification, Unit Transfers, and Gross Rent Changes
Additional clarification on existing text:

Figure 7-1 — added Enterprise Income Verification (EIV) as a key term.

Paragraph 7-3 — added 24. CFR 5.233 Mandated Use of HUD’s EIV System

Paragraph 7-4 — clarified when owners must use EIV Income Report as third-party verification; that owners
must provide tenant with copy of EIV & You brochure, and that owner’s policy on criminal background
checks may include lifetime sex offender registration checks

Paragraph 7-6 — clarified that HUD will terminate a certification if a new recertification is not submitted within
15 months from the anniversary date

Figure 7-3 — clarified the owner’s responsibility for obtaining and reviewing EIV reports and for documenting
social security numbers for all household members in the recertification steps

Paragraph 7-8.C — clarified that owners must use EIV Income Report as third party verification unless tenant
disputes the EIV information or the owner cannot provide acceptable documentation to use for rent
calculation

Paragraph 7-8.D.3 — added and clarified tenant eviction as a condition for non-recertification

Paragraph 7-10.A and C — clarified State sex offender registration check as a required screening criteria and
requires tenant to disclose and provide verification of SSN; clarified Subparagraph C that an owner must
not use the EIV report for a tenant that turned 18 unless the tenant signs the consent form HUD-9887

Paragraph 7-11.A.3 — added Note

Paragraph 7-11.C - clarified State sex offender registration check as a required screening criteria and requires
tenant to disclose and provide verification of SSN



Paragraph 7-12.A — clarified EIV’s usage when tenant reports a change in employment or income
Paragraph 7-12.B.1 added use of the EIV New Hires Report

Paragraph 7-13.C.2 — added example

Paragraph 7-18.C — Removed 75 day implementation of utility allowance and clarified effective dates
Paragraph 7-18.D — Removed Note at the end of paragraph

Exhibit 7-3 — Added “at least” to the date requirement in the notice

Exhibit 7-5 — Added verifications not available in the EIV System

Chapter 8. Termination

Corrected erroneous references or typos:
8-4

Additional clarification on existing text:

Figure 8-1 — Added Enterprise Income Verification (EIV)

Paragraph 8-5.A — Changed “family” to “household” members

Paragraph 8-5.B — Separated to two paragraphs and added Department of Health and Human Services (HHS”)
National Directory of New Hires (NDNH)

Paragraph 8-5.D Note — Added wording to clarify rent paid when a tenant with more than one form of subsidy
has their subsidy terminated

Paragraph 8-11.A — Added 24 CFR 5.218 Penalties for failing to disclose and verify Social Security and
Employer Identification Numbers

Figure 8-2 — Added failure to disclose and provide verification of SSN(s) and failure to sign and submit consent
forms

Paragraph 8-13.A.6 — Added new paragraph and subparagraphs for failure to disclose and provide verification
of SSNs

Paragraph 8-14.A.5 — Added sex offender language to match Housing Notice 2012-11

Paragraph 8-14.C.1, 3,4, 5, 7, 9, 11, 13, and 14 — Added State lifetime sex offender registration records

Paragraph 8-14.C.3 — Added members of the applicant’s household

Paragraph 8-14.C.5.a and b — Removed Section 8 reference

Paragraph 8-14.C.7 — Added Note for lifetime sex offender registration

Paragraph 8-14.C.9 — Added Note on Dru Sjodin National Sex Offender Database

Paragraph 8-14.C.13 — Added language requiring owners to maintain criminal records and sex offender
registration check

Paragraph 8-17 — Added 24 CFR 5.233 Mandated Use of HUD’s Enterprise Income Verification (EIV) System

Paragraph 8-18.A — Added use of EIV system

Paragraph 8-18.C.1.c — Added Note indicating for when owners may not suspend, terminate, reduce or make a
final denial of any benefits of a tenant

Paragraph 8-18.E.2 — Added a reference to paragraph 8-23

Paragraph 8-20 — Added paragraph and subparagraphs dealing with Discrepancies Reported in EIV

Paragraph 8-21.A.1.c — Added fails to report income received

Paragraph 8-21.A.3 — Reworded repayment plan to repayment agreement

Paragraph 8-21.A.5 — Revised paragraph to expound on five year limitation for overpayments

Paragraph 8-21.A.6 — Revised paragraph for having 50059 on hand for overpayment of assistance

Paragraph 8-21.B.2 — Added paragraph regarding owner retaining portion of repayments actually collected from
the tenant

Paragraph 8-22 — Added a revision paragraph on tenant repayment options

Paragraph 8-23 — Added a revision paragraph on repayment agreements

Paragraph 8-24 — Added paragraph regarding Income Discrepancy Report

Paragraph 8-24.B — Removed wording on finding errors through Management and Occupancy Reviews and
added language on how to handle income discrepancies

Paragraph 8-25 — Added paragraph for Reimbursement for Errors Discovered During a Monitoring Review



Existing Chapter 9 from Change 3

This chapter has been removed due to the information already existing in the MAT Guide.

New Chapter 9. Enterprise Income Verification (EIV)

Entire chapter has been created providing guidance for HUD’s Enterprise Income Verification System

Exhibit 9-1 — Failed EIV Pre-screening Report Error Messages

Exhibit 9-2 — Failed Verification Report (Failed the SSA ldentity Test) Error Messages
Exhibit 9-3 — EIV Income Report Information

Exhibit 9-4 — Sample Tenant Consent to Disclose EIV Income Information

Exhibit 9-5 — Use of EIV Reports

Exhibit 9-6 — National Directory of New Hires (NDNH) Data Elements

Exhibit 9-7 — How EIV Calculates Income Discrepancies

Appendices
Additional clarification on existing text:

Appendix 3 — Added chapter references to all factors to be verified

Appendix 3 — Assets disposed of for less than fair market value — clarified self-declaration certification can be
signed by applicant and/or tenant; reworded verification tips for clarification

Appendix 3 — Employment income including tips, gratuities, overtime — Added EIV Income Report under
verification tips; changed most recent pay stubs to 4-6

Appendix 3 — Added new factor and acceptable sources — Immigration Status (SSN) Individuals who do not
contend eligible immigration status under the Section 221(d)(30 BMIR, Section 202 PAC, Section 202
PRAC, Section 811 PRAC programs

Appendix 3 — Income maintenance payments, benefits, income other than wages — Added EIV for written third
party and verification tips

Appendix 3 — Social Security number — Revised documents to be provided by applicant and removed self-
declaration

Appendix 3 — Added new factor and acceptable sources — Student Status (Section 8 only)

Appendix 3 — Added new factor and acceptable sources — Student Status (Section 221(d)(3) BMIR, Section 202
PAC, Section 202 PRAC and Section 811 PRAC)

Appendix 3 — Unemployment compensation — Added EIV for written third party and verification tips

Appendix 3 — Notes — Added HUD9887-A, EIV, and reworded for third party source

Appendix 6-C — Updated C.1 for EIV, Social Security and SSI income; added Proof of Income Letter

Appendix 6-C — Updated C.2 for EIV

Appendix 7-B — Updated Item 45 to remove under 6 SSN language

Glossary

Defined or revised the definition of the following terms:
Accessible (FH Act)
Accessible Route (FH Act)
As-Paid Locality
Assistance Animals
Bifurcate
Dating Violence
Domestic Violence
Enterprise Income Verification (EIV)
Immediate Family Member
Improper Payment
Independent Public Auditor
Operating Rent (PRAC)



Security Personnel
Stalking
VAWA

| approve the above changes to HUD Handbook 4350.3, REV-1, Occupancy Requirements of Subsidized Multifamily
Housing Programs.

Carol J. Galante, Assistant Secretary for Housing —
Federal Housing Commissioner



U.S. Department of Housing and Urban Development

Special Attention of: .
Regional Directors Tran sSm |ttal for Handbook No.: 4350.3 REV-1,CHG-3
Multifamily Hub Directors Issued: June 23,2009

Multifamily Program Center Directors

Supervisory Project Managers

Project Managers

Contract Administrators, and

Owners and Management Agents of projects covered by
this Handbook

1. This Transmits

Change 3 to Handbook 4350.3 REV-1 "Occupancy Requirements of Subsidized Multifamily Housing Programs”
2. Implementation:

Change 3 is effective August 1, 2009.

3. Explanation of Materials Transmitted

A. Changes are designated by an asterisk (*) at the beginning and ending of the change, Chg-3 in the header and the
date 06/09 is reflected at the bottom of each affected page. Chapter 9 is re-issued in its entirety. Changes in the chapter
are designated by an asterisk (*) at the beginning and ending of the change, Change 3 in the header and the date 06/09 is
reflected at the bottom of each page for the entire chapter.

B. Corrected formatting:
Paragraph 1-3.C.4 and 5.
Paragraphs 1-4.B.2 and 1-5.
Exhibit 3-9 Option Sheet.
Paragraph 6-25.E.2.

C. Chapter 1, Introduction
Paragraph 1-7.B.3 - Corrected the web address for HUD Office of Fair Housing Intranet Website for Civil Rights Front-end
Reviews and paragraph 1-7.B.5 - Corrected web address for the TRACS website.

D. Chapter 2, Civil Rights and Nondiscrimination Requirements

Paragraph 2-5.D.1.a - To be consistent with the language in paragraph 4-12.B.5, added "or the plan is required
by a housing assistance contract.”

Paragraph 2-26.E - Corrected web address for the Listing of ADA Regulations and Technical Assistance
Materials, Department of Justice.

E. Chapter 3, Eligibility for Assistance and Occupancy

Paragraph 3-4 - Removed "college" from the title of the referenced paragraph 3-13 to be consistent with the title
of paragraph 3-13.

Paragraph 3-6.E.3 - Revised the requirements for a live-in aide.

Paragraph 3-12.H - Updated the instructions for obtaining access and use of the SAVE system for verifying
citizenship/immigration status.

Paragraph 3-12.L.1.b - Updated information on access to the SAVE system.

Paragraph 3-13.A.2.f - Corrected the date to read "November 30, 2005."

Paragraph 3-13.B - Clarified that the paragraph applies to eligibility of students for assistance programs
other than Section 8. Also clarified that financial assistance is a mandatory exclusion from income.

Exhibit 3-12 - Clarified that the TTP used in A.2 is the TTP the family would pay without prorations.

Exhibit 3-14 - Clarified that the Section 236 basic rent is to be used in the calculations.

Form HUD-23 (9/81)



F. Chapter 4, Waiting List and Tenant Selection

Figure 4-2 - Removed "to receive Section 8 assistance" in A.8 and corrected the numbering in section B.

Paragraph 4-4.C.8 - Changed to read "Eligbility of students. The plan must include the requirements for
determining eligibility of students enrolled at an institution of higher education."

Paragraph 4-5.A Note - Added that income targeting does not apply to RAP, Rent Supplement, Section
221(d)(3) BMIR and Section 236 programs.

Paragraph 4-14 A.3 - corrected the Race and Ethnic Data Reporting Form number to read
HUD-27061-H.

G. Chapter 5, Determining Income and Calculating Rent

Figure 5-2 - To be in compliance with the regulations at 24 CFR 5.609, corrected the income requirements for a
foster child and foster adult.

Paragraph 5-6 C - Added information on treatment of deployment of military
personnel to active duty (Housing Notice H 03-07). Renumbered remaining sub-paragraphs of paragraph 5-6.

Paragraph 5-6.K.4 (now 5-6.L) - Added that the same requirements for determining annual income when
Federal Government pension funds are paid directly to an applicant's/tenant's former spouse pursuant to the terms of a
court decree of divorce, annulment, or legal separation also apply to Uniformed Services pensions.

Paragraph 5-6.K.5 (now 5-6.L) - New paragraph added for determining annual income when other state, local
government, social security or private pension funds are paid directly to an applicant's/tenant's former spouse pursuant
to the terms of a court decree of divorce, annulment, or legal separation.

Paragraph 5-7.G.5 - Added that the same requirements applicable to Federal Government employee pensions
apply to Uniformed Services employee pensions.

Paragraph 5-7.G.6 - New paragraph added with the requirements applicable to other state, local government,
social security or private pensions.

Paragraph 5-7.G.8.c - Added to text "However, if the owner elects to only include the income for a partial
remaining year as shown in the example below, an interim recertification should not be conducted."

Paragraph 5-15.B.1 - Corrected to read "Each family member who is at least 18 years of age and the head,
spouse or co-head, regardless of age...."

Paragraph 5-26.D Note: Added that Section 8 Minimum Rent does not apply to the Rent Supplement, RAP,
Section 221(d)(3) BMIR or Section 236 programs.

Exhibit 5-1, Income Inclusions, 9 - Added a note that paragraph 9 does not apply to a student who is living
with his/her parents who are applying for or receiving Section 8 assistance.

H. Chapter 6, Lease Requirement and Leasing Activities

Paragraph 6-5.A.4 - Added the HUD-50059-A as an attachment to the lease when required.

Paragraph 6-9.B - Added new paragraph that owners may develop rules covering tenants conducting
incidental business, such as computer work or limited babysitting, etc., in their units and who receive incidental business
income. Renumbered remaining sub-paragraphs.

Paragraph 6-11.B.2 NOTE - Added the HUD-50059-A serves as an addendum to the lease identifying the
change in rent.

Paragraph 6-11.B.4 - Added that a copy of the HUD-50059-A, when applicable, must be provided to the tenant
and placed in the tenant file.

Paragraph 6-27.B.1.f - Added that the HUD-50059-A, when required, is an attachment to the lease.

Figure 6-8 - Added the HUD-50059-A.

Exhibit 6-6 -Added the HUD-50059-A.

I. Chapter 7, Recertification, Unit Transfers, and Gross Rent Increases

Paragraph 7-6.A - Clarified that when HUD or the Contract Administrator terminates assistance payments when
a new recertification is not submitted within 15 months of the previous year's recertification anniversary, the owner must
repay the assistance collected for the 3-month period from the date the annual recertification should have been effective
through the end of the 15th month when assistance was terminated.

Paragraph 7-11.A.2 - Changed to read "...$200 or more a month" to be in compliance with the language in the
lease.

Paragraph 7-17.D and E - Changed HUD-50059 to reflect the new HUD-50059-A for gross rent changes.

Paragraph 7-17.F - Changed to clarify that the HUD-50059-A needs to be signed when there is a change in
the amount of rent the tenant is required to pay or in the utility reimbursement the tenant will receive.

J. Chapter 8, Termination

Form HUD-23 (9/81)



Paragraph 8-5.F - Removed "Section 8."

Paragraph 8-10 - Removed "as outlined in paragraph 8-9 B above."

Paragraph 8-14.C.13 and 14 - Clarified the requirements for retention of criminal records obtained by the PHA
and owner.

K. Chapter 9, Required HUD-50059 and Subsidy Data Reporting

Chapter 9 reissued in its entirety to incorporate inclusion of TRACS 202C requirements.

Paragraph 9-8.C - Note added that gives owners 60 days from the date a gross rent increase is implemented to obtain
needed signatures when there is a change in the amount of rent the household must pay or a change in the utility
reimbursement.

Paragraph 9-12.D.2 added requirements for deposits to the residual receipts account and returning subsidy to HUD for
PRAC projects.

L. Glossary
Corrected the definition for Operating Rent (PRAC).
Corrected Exhibit reference in the definition for Total Tenant Payment

M. Appendices

Appendix 4 - Separated appendix contents for ease in printing the leases and instructions for completing the leases.

Appendices 4-E, 4-F, 4-G - Changed the lease term instructions in Paragraph 2 of Appendix 4-E and Paragraph 1 of
appendices 4-F and 4-G.

N. Exhibits
Added links to Exhibits in Chapters 2, 3,4, 5and 7

4. Filing Instructions

Due to repagination of pages when new text is added and differences in printers when printing out handbook pages,
caution should be taken to ensure that all text not changed or removed is retained when replacing handbook pages. To
avoid the potential removal of text by removing and replacing pages, it is recommended that if a hard copy of the
handbook is need, it is printed in its entirety.

Remove: Replace with:

Pages 1-7, 1-8, 1-12 Pages 1-7,1-8, 1-12

Pages 2-7, 2-21 Pages 2-7, 2-21

Pages 3-3, 3-9, 3-23, 3-27, 3-35, 3-37 Pages 3-3, 3-8, 3-9, 3-10, 3-24, 3-29, 3-37, 3-39
Pages 4-4, 4-7, 4-8, 4-30 Pages 4-4, 4-77, 4-8, 4-30

Pages 5-7, 5-8, 5-9, 5-13, 5-14, 5-34, 5-35, 5-54, 5-65 Pages 5-7, 5-8, 5-9, 5-13, 5-15, 5-35, 5-36, 5-56, 5-67
Pages 6-7 6-17, 6-24, 6-25, 6-41, 6-45, 6-55 Pages 6-7, 6-20, 6-25, 6-26, 6-41, 6-45, 6-55
Pages 7-8, 7-23, 7-30 Pages 7-8, 7-23, 7-30

Pages 8-4, 8-9, 8-20 Pages 8-4, 8-9, 8-20

Chapter 9 Chapter 9

Glossary pages 22, 23 Glossary pages 22, 23

Exhibits 3-9, 3-12, 3-14, 5-1, 6-6 Exhibits 3-9, 3-12, 3-14, 5-1, 6-6

Appendices 4-E, 4-F, 4-G Appendices 4-E, 4-F, 4-G

Add the following forms to the referenced appendices. The forms are located at:
http://www.hud.gov/offices/adm/hudclips/

Appendix 7 - 7-C, HUD-50059-A, Owner's Certification of Compliance with HUD's Tenant Eligibility and Rent Procedures -
Partial Certification.

Appendix 10 - HUD-52670-A Part 3, Adjustments to Schedule of Tenant Assistance Payments Due; HUD-52670-A Part 4,
Misc. Accounting Request for Schedule of Tenant Assistance Payments Due and HUD-52670-A, Part 5, Approved
Special Claims for Schedule of Tenant Assistance Payments Due.

Form HUD-23 (9/81)



U.S. Department of Housing and Urban Development

Special Attention of: -
Regional Directors Transmittal sor Handbook no.: 4350.3 REV-1,CHG-2
Multifamily Hub Directors Issued: June 29, 2007

Multifamily Program Center Directors

Supervisory Project Managers

Project Managers

Contract Administrators, and

Owners and Management Agents of projects covered by
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1. This Transmits
Handbook 4350.3 REV-1, Change-2, "Occupancy Requirements of Subsidized Multifamily Housing Programs".

. Revised Table of Contents
. Revised Exhibit Table of Contents
. Revised Appendices Table of Contents
. Revised Chapter 1
. Revised Chapter 2
Revised Chapter 3
. Revised Chapter 4
. Revised Chapter 5
Revised Chapter 6
Revised Chapter 7
. Revised Chapter 8
Revised Chapter 9
. Revised Appendices
. Revised Glossary
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2. Implementation

These changes are effective June 29, 2007. Unlike previous changes, and in response to Multifamily Housings business
partner requests, owners/management agents have 90 calendar days from the effective date, or September 24, 2007, to
implement those changes requiring modifications to their TRACS software. The only exception to this would be if there
are modifications that cannot be made at this time due to incompatibility with HUD's TRACS system. If this occurs, further
guidance will be forthcoming.

3. Explanation of Materials Transmitted
A. Changes are designated by a double asterisk (**) at the beginning and end of the change.

B. With the reinstatement of form HUD-50059, all references throughout the Handbook to 50059 data requirements or
50059 facsimiles have been changed to HUD-50059.

C. Chapter 1, Introduction

Additional clarification or information to existing text:

Paragraphs 1-1.C and 1-4.B - Changed "Non-performance Based Contract Administrators" to "Traditional Contract
Administrators” for consistency with other publications.

Paragraph 1-1.D - Clarified that Contract Administrators will only perform tasks required under the provisions of their
Annual Contributions Contract (ACC).

Paragraph 1-7.B.9, 10, 11and 12 - Added the web addresses for the "Inventory of Units for the Elderly and Persons
with Disabilities", "HUD User Policy Development and Research Information Service", "Multifamily Rental Housing
Integrity Improvement Project (RHIIP)" and "Enterprise Income Verification (EIV) System for Multifamily Housing
Program Users".
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D. Chapter 2, Civil Rights and Nondiscrimination Requirements

Corrected reference:
Paragraph 2-10.A, 2-31.F.3, 2-32.C.2.a, 2-42 Example

Additional clarification on existing text:

Figure 2-1 - Added "Limited English Proficiency (LEP)" as a Key Term.

Paragraph 2-5.D.1.b - Corrected form number and name to form HUD-935A, Affirmative Fair Housing Marketing AFHM
Plan - Multifamily Housing.

Paragraph 2-9.C - Added information on "Improving Access to Services for Persons with LEP".

Paragraph 2-31.F.1.a - Added paragraph references for determining project and program eligibility.

Paragraph 2-33.C - Added "If a tenant household is being moved to a different unit as a reasonable accommodation to
a household member's disability, then the owner must pay for the move unless doing so would constitute an undue
financial and administrative burden."

E. Chapter 3, Eligibility for Assistance and Occupancy

Corrected references or typos:
Paragraph 3-6.F.5, 3-10.C.2, 3-11.A.3, 3-12.B.3 and 4, 3-12.E, 3-12.L.1.c, 3-16 B.3, 3-17, Exhibit 3-1 Situation 6.B.5

Additional clarification on existing text:

Paragraph 3-3.E - Added as a key regulation the CFR reference on restrictions on eligibility of students for Section 8
assistance.

Paragraph 3-4 - Added reference to paragraphs 3-13 on Determining Eligbility of Students for Assistance and 3-16 on
Determining the Eligibility of a Remaining Family Member.

Paragraph 3-6.D.3 - Added Section 202 projects without assistance use the Section 236 low income limits.

Figure 3-3 - Clarified income limits to use for pre-1981 and post-1981 Section 202/8 projects.

Paragraph 3-9.C.2 - Removed paragraph relative to disclosure of social security numbers for individuals who have
applied for legalization under the Immigration and Reform Control Act of 1986 as it no longer applies and
renumbered remaining paragraphs.

Paragraph 3-12.H.4 - Paragraph removed, the DHS SAVE system manual was removed from Appendix 2 as it is
no longer current.

Paragraph 3-12.K.1 - Clarified that the family member determined eligible and family members who have turned in
their required documentation in a timely manner are eligible for assistance until final eligibility is determined. If there
are family members who did not turn in the required documentation in a timely manner they are not eligible for
assistance and assistance must be prorated.

Paragraph 3-12.K Example - Clarified that one family member was eligible at admission. Expanded the example to
include what happens after DHS verification is received and there is a change in the immigration status of family
members.

Paragraph 3-12.L.2.a - Added instructions for completing and mailing the DHS Form G 845S are found in Appendix
2-B of the handbook. This information is taken from DHS' current Systematic Alien Verification for Entitlements

(SAVE) Program Instruction Manual and should be used until such time as the instruction manual is updated by
DHS and included in its entirety in Appendix 2-A.

Paragraph 3-12.Q and Exhibits 3-8 and 3-10 - Clarified if the family receiving assistance on June 19,1995 includes a
refugee under section 207 of the Immigration and Nationality Act, or an individual seeking asylum under section 208
of that Act, a deferral can be given to the family and there is no limitation on the deferral period. The 18 month
deferral limitation does not apply.

Paragraph 3-13 - Added the requirements for determining eligibility of college students for assistance.

Figure 3-6 - For clarification purposes, removed the family definition.

Paragraph 3-18.A.1 - Added clarification that Section 651 of Title VI, Subtitle D of the Community Development Act of
1992 applies to both insured and non-insured projects that are eligible to implement the elderly preference.

Paragraph 3-18.A.12 - Added that age waivers cannot be issued for Section 515/8 elderly projects. If owners of these
projects are experiencing vacancy problems and want to admit underage applicants, they must request RHS re-
classify their project from elderly to family.

Paragraph 3-18.B.1.a - Added clarification that Section 658 of Title VI of Subtitle D of the Community Development
Act of 1992 applies to both insured and non-insured Section 236 projects.

Paragraph 3-20.H.5 - Revised paragraph to read: There are sufficient subsidized units available in the area to house
current project tenants who are willing to move, as well as to house individuals who no longer qualify for the

housing because of the changed category.
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Paragraph 3-23.B.2 - Clarified that owners must have written occupancy standards. Also, removed the word "some"
in the second sentence. Changed to read "Owners have discretion..."

Paragraph 3-23.E.6.c Note - Added that owners should not count children who are away at school who have
established residency at another address as evidenced by a lease agreement.

Paragraph 3-23.G.1 - Added "(see exception for assigning a larger unit to a single person in G.2 below.)"

Paragraph 3-27.C - Added that owners may accept a signed affidavit from the remaining head of household when
reasonable efforts to obtain verification have been exhausted.

Paragraph 3-32 - Added a new B to include text on access to services for persons with LEP.

Paragraph 3-33 - Added the requirements for verifying the eligibility of a student for assistance.

Exhibits 3-3 through 3-11 - Changed title of documents to reflect they are sample letters and forms and corrected text
in letters and forms and chapter to reflect that all of the documents in the exhibits are samples.

Exhibit 3-5 - Changed the name of the exhibit to "Sample Citizenship Declaration".

Exhibits 3-12, 3-13, 3-14 - Removed MAT field number references.

F. Chapter 4, Waiting List and Tenant Selection

Corrected references or typos:
Paragraph 4-7.C.1, 4-11.A, 4-12.C.3,4-14.B.5, 4-24.B.6

Additional clarification on existing text:

Figure 4-2 - Added eligibility of college students to receive Section 8 assistance as a required topic for the Tenant
Selection Plan.

Paragraph 4-4.C.1.b - Removed temporary deferral of termination of assistance as a requirement for the Tenant
Selection Plan.

Paragraph 4-4.C.6 - Corrected title of paragraph to include "Title VI of The Civil Rights Act of 1964."

Paragraph 4-4.C.8 - Added that the Tenant Selection Plan must include the requirements for determining eligibility of
students enrolled at an institution of higher education to receive Section 8 assistance.

.Paragraph 4-5 - Added a note that income targeting does not apply to Section 202 PAC, Section 202 PRAC and
Section 811 PRAC.

Paragraph 4-7.B.5 - Added the same criteria established for other applicants when screening for drug abuse and other
criminal activity must be applied when screening live-in attendents and new additions to the household.

Paragraphs 4-7.E.6 and 4-28.B - Added If the applicant is a person with disabilities, the owner must consider
extenuating circumstances in the screening process where this would be required as a matter of reasonable
accommodation.

Paragraph 4-9.C.2.c - Added that the applicant rejection notice must state that persons with disabilities have the right
to request reasonable accommodations to participate in the informal hearing process.

Paragraph 4-11.A and Paragraph 4-12 - Corrected form number for the Affirmative Fair Housing Marketing Plan to
HUD-935.2A.

Paragraph 4-12.D.4 - Added that the owner's responsibility to market projects to those least likely to apply includes
marketing to the LEP population in the community.

Paragraph 4-12.F - Added guidance on updating the Affirmative Fair Housing Marketing Plan.

Paragraph 4-14.A.1 - Added in addition to providing applicants the opportunity to complete applications at the project
site, owners may also send out and receive applications by mail or make reasonable accommodations for persons
with disabilities, if requested.

Paragraph 4-14.A.3 - Added when applicants do not complete the race and ethnicity form owners should place a
notation in the tenant file that the applicant chose not to provide the race and ethnicity certification.

Paragraph 4-16.A.1 - Added upon receipt of an application the owner must indicate the date and time received by
either using a date and time stamp or writing and initialing the date and time on the application.

Paragraph 4-21 - Added as an example the applicant did not respond to information or updates because of a
disability.

Paragraph 4-22.E - Added new paragraph stating the applicant's or tenant's file should be available for review by the
applicant or tenant upon request or by a third party who provides signed authorization for access from the applicant
or tenant.

Paragraph 4-22.F - Added new paragraph stating the owner must dispose of applicant and tenant files and records in a
manner that will prevent any unauthorized access to personal information, e.g., burn, pulverize, shred, etc.

Paragraph 4-25.C - Added for example, an initial certification processed to move a tenant from Section 236
assistance to Section 8 assistance is counted for income targeting.

Paragraph 4-27.C.2.f - Added "for lease violations" after previous evictions.

Paragraph 4-27.D - Added unless the owner has established a geographic radius within which home vists are made
(see paragraph 4-7 E.5).
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G.

Paragraph 4-27.E.6 - Added new paragraph stating the notification requirements if an applicant is denied admission
because the criminal background check reveals he/she provided false information.

Paragraph 4-28.B.1 - Added if the applicant is a person with disabilities, the owner must consider extenuating
circumstances where this would be required as a matter of reasonable accommodation (see Chapter 2, Subsection 4
for information on Reasonable Accommodation.)

Paragraph 4-31.A.5 - Added noncitizen requirements do not apply to Section 202 projects with units not receiving
assistance under the Rent Supplement or Section 8 programs to be consistent with paragraph 3-12.F.

Paragraph 4-31.B.2 - Clarified that prorated assistance would be provided for the family members who submitted
their immigration documentation in a timely manner.

Chapter 5, Determining Income and Calculating Rent

Corrrected erroneous references or typos:

Paragraph 5-6.A.3.d, 5-6.K.1, 5-6.K.3, 5-10.A.4, 5-12.A.3, 5-15.D.1, 5-25, Figure 5-5

Additional clarification on existing text:

Paragraph 5-5.A.2 - Removed "and divide by 12" in two places in the paragraph.

Figure 5-2 - changed Note to read the earned income of a full-time student 18 years old or older who is a dependent
is excluded to the extent that it exceeds $480.

Paragraph 5-6.C - Added text to correctly reflect the treatment of income and deductions for a permanently confined
family member. Also added the owner should consider extenuating circumstances for obtaining the signature of the
permanently confined member on the HUD-50059.

Paragraph 5-6.D - Included text stating when student financial is included in annual income for students applying for or
receiving Section 8 assistance.

Paragraph 5-6.H - Added new paragraph providing guidance on the inclusion of periodic social security payments in
annual income.

Paragraph 5-6.K .4 - Added information on the treatment of Federal government pension funds paid to a former
spouse.

Paragraph 5-6.0 - Removed periodic payment from an asset is not income until the amount invested is recouped.
Removed the examples "Documenting That Amounts Withdrawn Are Reimbursement of Amounts Invested.” Clarified

when to count withdrawals as assets and when to count as income.

Paragraph 5-6.Q.3 Example - Removed the last bullet in the example relating to student financial assistance.

Paragraph 5-7.G.2.b(2) - Removed the amount the holder invested in the annuity will not be counted as income along
with the example.

Paragraph 5-7.G.2.c(1) - Deleted "If total net assets exceed $5,000" as the cash value of an annuity must be
calculated regardless of the total of the net assets.

Paragraph 5-7.G.5 - Added a new paragraph on treatment of Federal Government Pensions and renumbered the
remaining subparagraphs in this section.

Paragraph 5-7.G.6.b - Changed to read the cash value of the asset for mortgage or deed of trust is the unpaid principal
as of the effective date of the certification.

Paragraph 5-10.C.1.- Removed the phrase (including the member who is a person with disabilities) as this was a
duplicative statement within the sentence.

Paragraph 5-10.D.6 - Added past one-time nonrecurring medical expenses that have been paid in full are not
applicable when calculating anticipated medical expenses at move-in.

Paragraph 5-10.D.8.k - Added see Sample Certification for Qualified Long-Term Care Insurance Expenses in Exhibit
5-4.

Paragraph 5-13.C.1.a - Added when third party verification is not possible refer to paragraph 5-19.E for
documenting the file.

Paragraph 5-13.C.1.b - Removed the sentence the owner may resort to a review of documents before the two week
date if the owner determines and documents that third party verification cannot or will not be obtained.

Paragraph 5-13.C.3.b - Changed to read four to six pay stubs.

Paragraph 5-13.D - Added "or signed affidavit".

Paragraph 5-15.A, B.1 and B.2 - Added that the forms must be signed at move-in and at each annual recertification.

Paragraph 5-16 - Removed the reference to Exhibit 5-8 as the exhibit has been removed. The EIV System User
Manual for Multifamily Housing Program Users should be referred to for information relative to using EIV for
verification of social security benefits. A future Handbook 4350.3 REV-1 update will include necessary references
related to use of the EIV system.

Paragraph 5-17.B.1 - Changed to reflect that verifications are valid for 120 days.

Paragraph 5-17.B.2 - Paragraph removed regarding updating verification requests orally with a 3" party source and
renumbered the remaining paragraphs.
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H.

Paragraph 5-23.C - Added new paragraph stating a tenant's file should be available for review by the tenant upon
request or by a third party who provides signed authorization for access from the tenant.

Paragraph 5-23.E - Added new paragraph stating owners must dispose of applicant and tenant files and records in a
manner that will prevent any unauthorized access to personal information, e.g., burn, pulverize, shred, etc.

Paragraph 5-24 Added Key Regulation 24 CFR 5.661 Section 8 project-based assistance programs: Approval for
police or other security personnel to live in project.

Paragraph 5-26.C - Added reference to paragraph 9-13 for information on utility reimbursements.

Paragraph 5-26.D - Added note that minimum rent does not apply to Section 202 PAC, Section 202 PRAC or Section
811 PRAC projects.

Paragraph 5-28 - Clarified calculating rent and assistance payments for Section 811 double occupancy units,
corrected calculations in examples and added new examples.

Paragraph 5-31.C - Added that the certification statements are provided on the form HUD-50059 in Appendix 7-B and
removed Figure 5-8.

Paragraph 5-31.F - Added required signatures must be obtained on the HUD-50059 prior to submitting the
information to CA or HUD. Also added that the owner may consider extenuating circumstances when an adult
family member is not available to sign the HUD-50059.

Exhibit 5-1 - Income Inclusions (4) - Corrected language to clarify the examples are types of periodic payments
included in annual income and are not income exclusions. Also included new provision (9) for inclusion in annual
income of financial assistance in excess of tuition for persons enrolled as students at an institution of higher
education and added under Income Exclusion (6) "see income inclusions 9), above, for students receiving Section 8
assistance.

Exhibit 5-2.A.10.d - Changed to calculate the imputed income using the cash value of the asset as of the effective date
of the certification. Changed the example to agree with the text.

Exhibit 5-3 - Changed title to read "Examples of Medical Expenses That Are Deductible and Nondeductible".

Exhibit 5-3 - Cosmetic surgery - Added "However, if medical complications, e.g., infections, etc., occur as a result of
the proceudre that requires medical treatment, the medical treatment expenses would be treated as a medical
expense deduction.”

Exhibit 5-3 - Nutritional supplements and Non-prescription medicines - Changed to read in order to be eligible as a
medical expense, it must be recommended in writing by a licensed health care provider that the drug is treatment for
a specific condition diagnosed by a physician or health care provider.

Exhibit 5-3 - Personal use items section - Added incontinence supplies as an example.

Exhibit 5-4 - Changed title to reflect it is a sample certification form for qualified long-term care insurance
expenses.

Exhibit 5-8 - exhibit removed and replaced with Exhibit 5-9.

Chapter 6, Lease Requirements and Leasing Activities

Corrected erroneous references or typos:

6-3.A.4,6-5E.1 and 2, 6-25.F.2.b,

Additional clarification on existing text:

Paragraph 6-4.A - Note added advising that leases may need to be conveyed in languages other than English
for LEP persons.

Paragraphs 6-4.B.2 and 6-5.A.3 - Added paragraphs covering recertification, termination of assistance and fraud
penalties found in the model lease for subsidized programs must be added to the occupancy agreements for coops.

Figure 6-2 - Added Rent Supplement and Rental Assistance Payment (RAP) to the programs that use the Model Lease
for Subsidized Programs.

Paragraph 6-4.D, 6-5.C.2, 6-12.B.2, 6-12.C.1,2 and 3 - Added contract administrators can approve lease
modifications. (See paragraph 1-1 regarding CAs responsibilities.)

Paragraph 6-5.C.1 - Added Rental Assistance Payment (RAP) and Rent Supplement.

Paragraph 6-5.F.2 - Added RHS Section 515/8 projects must use the HUD Model Lease for Subsidized Programs.
Also added that the owner must prepare and have approved a lease addendum containing the additional
requirements required by RHS.

Paragraph 6-9.A.2 - Clarified that contract administrators review or approval of house rules is not required.

Paragraph 6-9.B.5 - Added contract administrators may address issues related to House Rules and revised to

read "that house rules circumvent or conflict with HUD requirements (including civil rights and Fair Housing)."

Paragraph 6-10.A.4 - Added "to see Glossary" for definition of assistance animals.

Paragraph 6-11.B.4 - Added the HUD-50059 must be filed in the tenant file to reflect the correct gross rent and
assistance payment.

Paragraph 6-12.B.1 - Clarified lease changes provided by HUD Headquarters must be incorporated into the lease

Form HUD-23 (9/81)



and do not require approval by the HUD Field Office or Contract Administrator.

Paragraph 6-14.B.2 - Added Contract Administrator.

Paragraph 6-15.H - Removed the reminder regarding the security deposit and special claims as it no longer applies.

Paragraph 6-19 - Added as a Key Regulation, 24 CFR 2.278 Mandatory Meals in Multifamily Rental or Cooperative
Projects for the Elderly or Handicapped.

Paragraph 6-23.B - Added new paragraph stating owners cannot charge tenants for late payment of rent in Section
202/8, Section 202 PAC, Section 202 PRAC and Section 811 PRAC projects. Renumbered the remaining
paragraphs.

Paragraph 6-25 - Rearranged the order of this paragraph.

Paragraph 6-25.A - Changed to read "an owner may charge tenants for allowable charges identified under
subparagraphs B, C, D and E below."

Paragraph 6-25.B.3 - Added a Note stating owners cannot charge tenants for returned checks for insufficient funds at
Section 202/8, Section 202 PAC, Section 202 PRAC and Section 811 PRAC projects.

Paragraph 6-27.B.2 - Added Exhibit 6-6 provides "examples of' more detailed information that may be provided to
the tenant during the briefing.

Paragraph 6-27.C.2 - Added when conducting the briefing of new tenants, the information may also have to be
conveyed in languages other than English for LEP persons, in accordance with HUD guidance.

Paragraph 6-29.C.3 - Added the inspection form must include the statement "The unit is in decent, safe and sanitary
condition."

Exhibit 6-2 - Removed the addendum to RHS lease requirements and added the Required RHS 515 Section 8 Lease
Provisions - RHS 515/8 projects must now use the HUD Model Lease for Subsidized Programs.

Exhibit 6-6 - Changed the name of the exhibit to reflect that the exhibit is examples of tenant briefing topics. Added
under Annual/Interim Recertification "Failure to recertify for Section 202 PRAC and Section 811
PRAC may result in termination of tenancy"; under General Rules added "No" installation of washers; and added in
the introductory language this information may have to be conveyed in languages other than English for
LEP persons, in accordance with HUD guidance.

I. Chapter 7, Recertification, Unit Transfers, and Gross Rent Changes

Corrected erroneous references or typos:
7-6.B, 7-6.D, 7-7.B, 7-7.B.2.b(7), 7-8.B.1, 7-8.D.3.c, 7-11-A.2, 7-11.A.4, 7-16.A.1, 7-16.A.2 Note, Figure 7-2
Recertification Steps changed to Figure 7-3, Figure 7-3 Recertification Notice Due Dates changed to Figure 7-4

Additional clarification on existing text:

Paragraph 7-4.A.3 - Added tenants must sign consent forms and asset declaration forms.

Paragraph 7-4.A.4 - HUD fact sheets for determining rent are to be provided to the tenant at annual recertification.

Paragraph 7-4.A.5 - Added information on conducting criminal background checks on current tenants.

Paragraph 7-4.A.6 - Removed "including those tenants not receiving rental assistance."

Paragraph 7-4.D and 7-4.E - Separated paragraph 7-4.D into two paragraphs in order to clarify the restriction of
occupancy of adult children after initial occupancy in Section 202/8, Section 202 PRAC and Section 811 PRAC
projects.

Figure 7-2 - New comparison chart for Live-in Aide and Adult Child in 202/8 and 202 PRAC projects.

Paragraph 7-6.A - Added when assistance payments are terminated after 15 months for past due recertifications, the
owner must follow the guidance in paragraph 7-8 for determining the effective date for changes in the TTP, tenant
rent and assistance payment when the recertification is delayed.

Paragraph 7-7.B - Added new sentence to the Reminder Notices must also be conveyed in languages other than
English for LEP persons in accordance with HUD guidance.

Paragraph 7-8.B.2 Example - Added Owner sends tenant Second Reminder Notice on 6/1.

Paragraph 7-8.D.3.b - Added a note stating Section 236 tenants must pay the Section 236 market rent and in a
BMIR project the tenant must pay the BMIR market rent when the tenant responds for recertification after the
recertification anniversary date.

Paragraph 7-8.D.4 - Added If the applicant is a person with disabilities, the owner must consider extenuating
circumstances where this would be required as a matter of reasonable accommodation.

Paragraph 7-10.A.2 Note - Changed paragraph to reference paragraphs 7-4.D and E for eligibility of adult children after
initial occupancy in Section 202/8, Section 202 PRAC and Section 811 PRAC projects.

Paragraph 7-11.B - Added a new paragraph and examples addressing processing interim recertifications when a
tenant reports an increase in income that does not increase the household's cumulative income by $200 or more a
month.

Paragraph 7-15.C - Added a new paragraph addressing in the case of a unit transfer, both the change in rent and
assistance payment are effective on the day that the tenant actually occupies the new unit.
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Paragraph 7-15.D - Changed to owners must develop policies.

Paragraph 7-15.E - Changed to owners are obligated to transfer tenants as a reasonable accommodation.

Paragraph 7-16.B - Added that owners must pay the costs of a unit transfer if the tenant is being transferred as a
reasonable accommodation unless doing so would be an undue financial and administrative burden for the owner.

Paragraph 7-16.C - Added owners are required to describe the unit transfer policies in their Tenant Selection Plan and
added references to chapter 4 regarding these requirements.

Paragraph 7-17.B - changed the reference for comment and posting to 24 CFR 245.

Paragraph 7-17.E. - Added a copy of the HUD-50059 that reflects any change to the tenant rent, utility
reimbursement, total tenant payment or assistance payment must be placed in the tenant file.

Paragraph 7-17.F - Added change in utility reimbursement requires the tenant's signature.

Exhibits 7-1, 7-2, 7-3 and 7-4 - Changed the title of the exhibits to reflect they are sample Notices and the
language in the exhibits to meet the requirements in the text of Chapter 7.

Exhibits 7-5, 7-6, 7-7 and 7-8 - Changed the title of the exhibits to reflect they are sample documents

J. Chapter 8, Termination

Corrected erroneous references or typos:
Paragraph 8-5.E, 8-13.A.3.c

Additional clarification on existing text:

Paragraph 8-5.E Note - Added citizenship requirements do not apply to Section 202 PAC and Section 221(d)(3)
BMIR.

Paragraph 8-5.F - Added assistance must be terminated if a student enrolled at an institution of higher education does
not meet the eligibility requirements for Section 8 assistance.

Paragraph 8-6.A.3.e - To be in compliance with the lease, added the natification sent to the tenant when
terminating assistance should include the tenant has a right to request, within 10 calendar days from the date of the
notice, a meeting with the owner to discuss the proposed termination of assistance.

Paragraph 8-6.A.4 - Changed the word "must" to "should".

Paragraph 8-13.B.2.c.(5) Added new paragraph stating the termination notice must advise that persons with
disabilities have the right to request reasonable accommodations to participate in the hearing process.

Paragraph 8-14.B - Added NOTE: Owners should be careful to implement consistently all criminal background
checks and decision-making procedures. Owners are required to have their procedures included as part of their
Tenant Selection Plan (see Chapter 4, Figure 4-2).

Paragraph 8-14.C - Incorporated guidance on the procedures for accessing criminal records from Notice H 02-22.

Paragraph 8-17 - Paragraph 8-17 was separated into two paragraphs. Paragraph 8-17 now addresses the procedures
to follow for discrepancies and errors and a new paragraph 8-18 was added addressing the procedures to follow
when fraud is detected.

K. Chapter 9, Required HUD-50059 and Subsidy Data Reporting

Corrected erroneous references or typos:
9-6.E, 9-7.C, 9-7.D, Figure 9-3, 9-9.C.6, 9-12.A, 9-12.C, 9-12.E.4.a, e and f

Additional clarification on existing text:

Figure 9-1 Note - Removed note relating to HUD-50059 being eliminated as it has been reinstated.

Paragraph 9-5.A.1 - Removed "The Contract Administrator is the entity who issues subsidy payments for the
assistance contract.”

Paragraph 9-5.A.3.a and b. - Removed references to Appendices and added a reference to the MAT User's Guide.

Paragraph 9-5.A.4.b - Added extenuating circumstances for signing HUD-50059 and added copies of the HUD-52670-
A Parts 1 and 2 and related and supported forms must be retained.

Paragraph 9-5.A.5.b - Revised the section on services that may be provided by a Service Bureau.

Figure 9-2 - Added special claims must be submitted for payment within 90 calendar days of the approval date and that
HUD-50059 data should be submitted throughout the month as the completed data is available. Also removed the
sentence addressing failure to submit data within 60 days. Clarified that the time frames are calendar days.

Paragraph 9-5.B - Removed text discussing specific TRACS internet applications.

Paragraph 9-6.B - Added the HUD-52670-A part 1 and 2 must have original signatures.

Paragraph 9-7.C - Consolidated text and removed all MAT references and Figures 9-3, 9-4, 9-5- and 9-6.

Paragraph 9-7.D - Moved text regarding resources for correcting TRACS errors into a new 9-7.D from 9-8. Removed
other information regarding the MAT. Figure 9-7 was changed to Figure 9-3. Changed references from TRACS
Hotline to Multifamily Help Desk Hotline
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Paragraph 9-7.E.1 - Added upon request, the files must be made available for review by HUD or the
Contract Administrator.

Paragraph 9-7.E.3 - Added new paragraph stating owners must dispose of all files and records in a manner that will
prevent any unauthorized access to personal information, e.g., burn, pulverize, shred, etc.

Paragraph 9-8 - New paragraph "The HUD-50059". Moved text on MAT information from Appendix 6 that is not
available from other sources. Referenced user to consult the MAT User's Guide for additional information.

Paragraph 9-9 - Changed TRACS Help Desk hotline to Multifamily Help Desk hotline.

Paragraph 9-12.B.2 - Added owners must keep a copy of the signed HUD-52670 and supporting documents.

Paragraph 9-12.B.3 - Added copies of signed HUD-50059 consistent with the HUD-52670-A must be kept in the
tenant file. Signed HUD-52670 and supporting documents must also be kept.

Paragraph 9-12.B.5 - Added note if an owner elects to grant rent concessions they cannot bill HUD for either the rental
assistance or the tenant's portion of the rent for the month or months the concession is given."

Paragraph 9-12. C.2 - Added prior to submitting requests for assistance payments or special claims all of the
supporting tenant data must be in TRACS.

Paragraph 9-12.C.3 - Removed 9-12 C.3 a-e¢ listing the information to be submitted on the HUD-52670.

Paragraph 9-12.E.4.g - Replaced subparagraph g with instructions on calculating an adjustment involving two
partial months.

Paragraph 9-12.F.1 and .4 - Deleted statements that are not part of the certification on the HUD-52670.

Paragraph 9-13.B.1 - Added the requirement to return undisbursed utility reimbursements to HUD.

Paragraph 9-14 - Paragraph updated to reflect current requirements for processing special claims.

Paragraph 9-15.A - Removed "unassisted" before basic rent and "or the new authorized rent under the Section 8 mark-
up-to-market program.”

L. Appendices:

Appendix 1 - form HUD-935.2 replaced with form HUD-935-2A.

Appendix 2 - Appendix removed - will be replaced when new Systematic Alien Verification for Entitlements (SAVE)
manual is updated by DHS. Space holder in place as Appendix 2-A. New Appendix 2-B added to include the
instructions for completing and mailing DHS Form G 845S and corrected telephone number for persons to call for
guestions on the SAVE program.

Appendix 4-A, 4-B and 4-C - Added alphabetical references corresponding to guidance in appendices 4-E, 4-F and 4-
G

Appendix 4-A - Revised language in paragraph 20, Access by Landlord.

Appendix 4-A - Revised language in Paragraph 23 as language currently in lease is not supported by statute.

Appendix 4-B - Corrected paragraph references in Paragraph 25 to 10 or 24 and corrected the spelling of the word
waiver in Paragraph 26.

Appendices 4-E, 4-F and 4-G New appendices added to provide guidance on filling in the blank spaces in the model
leases. Corresponding alphabetical references added to Appendices 4-A, 4-B, 4-C and 4-D.

Appendix 5 - Added "the unit is in decent, safe and sanitary condition" and "this unit to be in decent, safe
and sanitary condition. Any deficiencies are noted above."

Appendix 6 - Appendix removed and relevant text moved to Chapter 9, Paragraph 9-8. The former Appendix 15 is
now Appendix 6, 6-A, 6-B, 6-C. Corrected social security references in new 6-A and 6-B. Also added in paragraph 4
of Appendix 6-B "that the person has no other disability which meets the above definition" for clarification purposes.
Also added a Note "This information may have to be conveyed in languages other than English for LEP persons in
accordance with HUD guidance.

Appendix 7-A - Removed in field Police or Security Tenant that the TTP must be 50% of contract rent and in the field
"date that head of household signed" added "and all adult family members" and the date for TRACS is the date
the head of household signed. Changed all of the 59 Field number references to the MAT field number references
from the MAT User's Guide. Added the form HUD-50059 as Appendix 7-B.

Appendix 8 - Corrected the rounding procedures in 2. Examples of Rounding to agree with Paragraph 5-5 B.1.

Appendix 13 - Inserted form HUD-93104 with updated OMB expiration date of 5/31/2010.

Appendix 14 - Changed the date on all fact sheets from January 2002 to June 2007 and revised to add changes in
regulations relating to student restrictions for section 8 assistance.

Appendix 15, 15 A, 15 B, 15 C - now Appendix 6, 6 A, 6 B, 6 C.

M.Glossary:
Removed definition for 50059 Data Requirements
Added definition for Public Housing Agency and definitions relating to student restrictions for Section 8 assistance.
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Paperwork Reduction Act Certification
Occupancy Requirements of Subsidized Multifamily Housing Programs
HUD Handbook 4350.3 REV-1

Monthly Report of Excess Income
OMB Approval No.2502-0086

Certification & Application for Housing Assistance Payments (HAP)
OMB Approva No. 2502-0182

Owner/Tenant Certification for Multifamily Housing Programs
OMB Approva No. 2502-0204

Pet Ownership in Assisted Rental Housing for the Elderly or Handicapped
OMB Approva No. 2502-0342

Affirmative Fair Housing Marketing Plan
OMB Approva No. 2529-0013

Requirement for Notification of Lead-Based Paint Hazards
OMB Approva No. 2539-0009

Public reporting burden for the collection of information is estimated to average
2,587,023 hours. Theinformation will be used to ensure compliance with Multifamily
Housing Subsidy programs requirements, including tenant eligibility, applicant priority,
tenant income and rent determinations, prohibition of discrimination and others.
Response to this request for information is required in order to receive the benefitsto be
derived. Thisagency may not collect thisinformation, and you are not required to
provide this information unless a currently valid OMB control number is displayed.
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CHAPTER 1. INTRODUCTION

1-1  Purpose of This Handbook

A.

HUD-subsidized multifamily properties represent an important and valuable
resource in addressing the nation’s affordable housing needs. The successful
delivery of this housing resource to the people who need it depends on effective
occupancy policies and procedures. HUD’s occupancy requirements and
procedures ensure that eligible applicants are selected for occupancy, that
tenants receive the proper level of assistance, and that tenants are treated fairly
and consistently.

This handbook describes the occupancy requirements and procedures governing
the HUD-subsidized multifamily housing programs identified in paragraph 1-2.
The handbook also addresses the procedures by which households apply for
housing and the rights and responsibilities of in-place tenants and property
owners.

This handbook is addressed to tenants, owners, managers, HUD Field Office
Staff, Performance-Based Contract Administrators and Traditional Contract
Administrators. The first points of contact regarding information in this handbook
are Office of Multifamily Housing staff in the corresponding local HUD Field
Office for an area.

This handbook does not supersede any Contract Administrator’s or owner’s
rights, obligations, or requirements. Where the Handbook references HUD or
Contract Administrator, the Contract Administrator will only perform those tasks
required under the provisions of their Annual Contributions Contract (ACC).

1-2  Programs Subject to This Handbook

A. Applicable Programs
The requirements and procedures described in this handbook apply to each
HUD-subsidized multifamily housing program listed in Figure 1-1.
B. State Agency Financed Properties
For HUD-subsidized properties financed by state agencies, this handbook covers
only the applicable HUD requirements. Owners of these properties are subject to
additional requirements established by states and their designated housing
finance or other agencies.
1. State agencies may enforce state requirements, as long as they do not
conflict with this handbook or HUD regulations.
2. State agencies must obtain written HUD approval before changing any of
the HUD forms required by this handbook.
HUD Occupancy Handbook 11 6/07
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Figure 1-1: Programs Subject to This Handbook

Section 221(d)(3) Below-Market Interest Rate (Section 221(d)(3) BMIR)
Section 236

Rental Assistance Payment (RAP)

Rent Supplement

Section 8 Project-Based Assistance

New Construction

State Agency Financed (generally are New Construction or Substantial
Rehabilitation projects)

Substantial Rehabilitation
Section 202 Projects with Section 8 Assistance (Section 202/8)

Rural Housing Section 515 Projects with Section 8 Assistance (RHS Section
515/8)

Loan Management Set-Aside (LMSA)
Property Disposition Set-Aside (PDSA)

Section 202 with 162 Assistance Project Assistance Contracts (Section 202 PACSs)
Section 202 with Project Rental Assistance Contracts (Section 202 PRACS)

Section 202 without Assistance (Income Limits Only)

Section 811 with Project Rental Assistance Contracts (Section 811 PRACS)

C. How Applicability Varies
Not all requirements apply to all properties or tenants. Furthermore, some
properties are assisted under multiple programs and are subject to multiple sets
of requirements.
1. Applicability can vary by:

a. Type of program (e.g., Section 236 versus Section 8);

b. Type of Section 8 assistance (e.g., Loan Management Set-Aside
versus New Construction);

C. Date that subsidy contracts took effect or were executed;
d. Date a tenant moved in or first received subsidy; and
e. Date a tenant was converted to Section 8 assistance.
HUD Occupancy Handbook 1-2 5/03
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2. When applicability does vary, a paragraph or subparagraph in this
handbook entitled Applicability will be included to indicate which
projects, units, or tenants are subject to or exempt from the requirement.
The variation will be described in subsequent paragraphs.

D. Programs and Properties Not Subject to This Handbook

This handbook does not apply to:

1. HUD-owned properties;
2. Section 8 Moderate Rehabilitation Program;
3. Public housing;
4, Housing Choice Voucher Program;
5. Enhanced Voucher Program; and
6. Unassisted market rate properties and health care facilities.
7. *HUD-Veterans Affairs Supportive Housing*
8. *Mainstream Vouchers*
E. Compliance

The failure of owners to perform required functions as prescribed in this
handbook may result in civil money penalties as detailed in 24 CFR part 30.
Such action does not preclude the application of administrative, as well as
criminal remedies where warranted. Further information concerning program
enforcement can be found in HUD Handbook 4350.1, Multifamily Asset
Management and Project Servicing.

1-3  Background — Key Multifamily Subsidized Housing Programs

A. Financing Subsidies: Mortgage Insurance and Mortgage Interest Rate
Subsidies

1. Section 221(d)(3) BMIR. This program insured and subsidized mortgage
loans to facilitate the new construction or substantial rehabilitation of
multifamily rental or cooperative housing for low- and moderate-income
families. The reduced mortgage interest rate, usually from 1% to 3%,
resulted in lower operating costs for these projects and therefore reduced
rents. This program no longer provides subsidies for new mortgage
loans, but existing Section 221(d)(3) BMIR properties continue to operate
under the program. Families living in Section 221(d)(3) BMIR projects are
considered subsidized because the reduced rents for these properties are
made possible by subsidized mortgage interest rates.
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Some BMIR projects have experienced escalating operating costs that
have caused the BMIR rents to increase beyond levels that are readily
affordable to lower and moderate-income tenants. In these cases, HUD
may have allocated project-based rental assistance through Section 8
Loan Management Set-Aside (LMSA) to these properties to decrease
vacancies and improve the project’s financial position (see subparagraph
C below).

2. Section 236. The Section 236 program, established by the Housing and
Urban Development Act of 1968, combined federal mortgage insurance
with interest reduction payments to the mortgagee for the production of
low-cost rental housing. Under this program, HUD provided interest
subsidies to lower a project’s mortgage interest rate to as low as 1
percent. This program no longer provides insurance or subsidies for new
mortgage loans, but existing Section 236 properties continue to operate
under the program. The interest reduction payment results in lower
operating costs and subsequently a reduced rent structure.

The Section 236 basic rent is the rent that the owner must collect to cover
the property’s operating costs given the mortgage interest reduction
payments made to the property. The Section 236 market rent represents
the rents needed to cover operating costs if the mortgage interest were
not subsidized. All tenants pay at least the Section 236 basic rent for
their property and, depending on their income level, may pay a rent up to
the Section 236 market rent. Tenants paying less than the Section 236
market rent are considered assisted tenants.

Some Section 236 properties have experienced escalating operating
costs, causing the basic rents to increase beyond levels readily affordable
to many low-income tenants. To help maintain the financial health of the
property, HUD may have allocated project-based rental assistance
through Section 8 LMSA to a Section 236 property (see subparagraph C
below). Some Section 236 properties have other forms of project-based
rental assistance, such as Rent Supplement or RAP (see subparagraph C
below).

3. Section 231. The Section 231 program insures mortgage loans to
facilitate the construction and substantial rehabilitation of multifamily
rental housing for elderly persons and/or persons with physical
disabilities. In Section 231 properties, elderly persons or elderly families
must occupy no less than 50 percent of the units. In units designated as
elderly units, owners must restrict occupancy to an elderly person or an
elderly family. Owners may admit nonelderly physically disabled families
to the nonelderly units up to the percentage allowed in the Regulatory
Agreement. The property may serve a greater percentage of nonelderly
persons with physical disabilities than the percentage allowed in the
regulatory agreement only after the owner has received written approval
from HUD. This program no longer provides subsidies for new mortgage
loans, but existing Section 231 properties with subsidy continue to
operate under the program.
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Some Section 231 properties have experienced escalating operating
costs, causing the rents to increase beyond levels readily affordable to
many low-income tenants. To help maintain the financial health of the
property, HUD may have allocated project-based rental assistance
through Section 8 LMSA to a Section 231 property (see subparagraph C
below). Some Section 231 properties have other forms of project-based
rental assistance, such as Rent Supplement (see subparagraph C below).

B. Direct Loans and Capital Advances

The Section 202 program has historically developed housing for the elderly and
persons with disabilities. Project sponsors apply directly to HUD for development
loans or capital advances. The program began in the 1960s. *Since then*, it has
evolved from a loan program to a capital advance program and has been
combined with other forms of assistance to make the rents affordable. Although
the Section 202 program originally developed housing to serve the elderly and
persons with disabilities, properties developed through the current Section 202
Capital Advance program serve only elderly families/persons. The Section 811
Capital Advance program now serves persons with disabilities. The descriptions
below summarize the Section 202 program over the years and the addition of the
Section 811 program.

1. Section 202 Direct, Low-Interest Loans. This program provided Section
202 low-interest, direct loans to develop housing for the elderly or
disabled. Some of these Section 202 properties received tenant
subsidies in the form of Rent Supplement or Section 8 Loan Management
Set-Aside contracts (see subparagraph C below). The program was
discontinued after 1976; however, many of these properties are still in
service.

2. Section 202 Direct, Formula Interest Rate Loans. This program replaced
the Section 202 direct, low-interest loan program. It also provided long-
term, direct loans to finance housing for the elderly or persons with
disabilities. However, these loans carried an interest rate based on the
average Yield on 30 year marketable obligations of the United States and
properties were developed with 100% Section 8 assistance to help keep
units affordable to low-income families. The program, commonly referred
to as Section 202/8, stopped making loans in 1991, but there are many
Section 202/8 properties in service. The Section 162 program was
created in 1988 as a program for persons with disabilities. (See Project
Assistance Contracts (PACs) in subparagraph C below).

3. Section 202 and Section 811 Capital Advances. Since October 1991,
HUD has provided capital advances, rather than loans, to finance the

development of rental housing for the elderly and persons with
disabilities. The Section 202 Capital Advance Program provides housing
for the elderly, and the Section 811 Capital Advance Program does the
same for persons with disabilities. These programs replaced the Section
202 direct, formula interest rate loan program. In both the Section 202
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and Section 811 programs, the development of rental housing with
supportive services is subsidized with an interest-free capital advance,
and repayment is not required as long as the housing remains available
to very low-income elderly or very low-income persons with disabilities.
The capital advances are provided together with tenant rental subsidies in
the form of Project Rental Assistance Contracts (PRACS) (see
subparagraph C below).

C. Project Rental Subsidies

The housing subsidies described below are paid to owners on behalf of tenants
to keep the amount that tenants pay for rent affordable. This assistance is tied to
the property and differs in that respect from tenant-based rental assistance
programs (e.g., Housing Choice Vouchers) where the subsidy follows the tenant
when a tenant moves to another property.

1.

Rental Assistance Payment (RAP) Contracts. The RAP program was
established by the Housing and Community Development Act of 1974 to
provide additional rental assistance subsidy to property owners on behalf
of very low-income tenants. RAP was available only to Section 236
properties and was the predecessor of the project-based Section 8
program.

Rent Supplement Contracts. The Rent Supplement Program was
established by the Housing and Urban Development Act of 1965 and was
the first project-based assistance program for mortgages insured by the
Office of Housing. These contracts were available to Section 221(d)(3)
BMIR, Section 231, Section 236 (insured and noninsured), and Section
202 properties for the life of the mortgage. The program was suspended
under the housing subsidy moratorium of January 5, 1973. Owners of
properties with Rent Supplement contracts were allowed to convert to
project-based Section 8 assistance.

Section 8 Housing Assistance Payments (HAP) Contracts.

a. New Construction and Substantial Rehabilitation Contracts.
Under this program, repealed by Congress in 1983, HUD provided
(upon application) Section 8 project-based assistance to public
housing authorities (PHAS) or private owners for up to 20 or 40
years after completion of the construction or substantial
rehabilitation of rental housing. The Section 8 financial assistance
provided a subsidy that helped bridge the gap between the rents
needed to make a project feasible and the rents affordable to the
tenants. Financing was provided by commercial lending

institutions and often insured by HUD through the Federal
Housing Administration (FHA) or a State Housing Finance
Agency. HUD has not approved any new projects since 1983, but
projects approved prior to that time may still receive subsidy.
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b. Rural Housing Section 515 Properties with Section 8 Contracts
(RHS Section 515/8). The USDA Rural Housing Service Section
515 Rural Rental Housing program provides direct, below-market
interest rate loans for the construction or acquisition and
rehabilitation of rental housing for low- and moderate-income
families (including the elderly and disabled) in rural areas. Some
properties developed through this program received Section 8
rental assistance contracts to make the rental units more
affordable to eligible families. New Section 515 properties are still
being developed, however these new projects are no longer
combined with Section 8 contracts.

C. Loan Management Set-Aside (LMSA) Contracts. This Section 8
program was developed to provide assistance to insured projects
experiencing immediate or potentially serious financial difficulties.
The assistance helped minimize defaults and reduce insurance
fund claims by providing rental assistance to tenants and thereby
making the project affordable to low-income families. The
contracts were available for projects insured under the Section
236, Section 221(d)(4), and Section 221(d)(3) and 221 (d) (3)
BMIR programs, as well as Section 202 projects.

d. Property Disposition Set-Aside (PDSA) Contracts. This Section 8
program was used in connection with the sale of HUD-owned
properties and/or foreclosure of HUD-held mortgages for
properties formerly insured under the Section 236 and Section
221(d)(3) BMIR programs or other low-income housing programs.
Like LMSA contracts, this program helped ensure that the units in
these properties would remain affordable to low-and moderate-
income households and minimize displacement.

Project Assistance Contracts (PACs). Created for Section 202 properties
for persons with disabilities, Section 162 provided subsidies in the form of
Project Assistance Contracts to nonprofit sponsors to help make rents
affordable in Section 202 projects developed for persons with disabilities.
The PAC covered the difference between the HUD approved operating
costs of the property and the tenant’s contributions toward rent plus the
debt service on the loan. HUD awarded PACs to Section 202 projects for
persons with disabilities funded in fiscal years 1989 and 1990.

Project Rental Assistance Contracts (PRACSs). Beginning in 1991, HUD
replaced the Section 202/8 and Section 202 PAC programs with
assistance through PRACs for projects developed with Section 202 or
Section 811 Capital Advances. The PRAC provides a rental subsidy on
behalf of tenants in these properties that covers the difference between
the HUD approved operating costs of the project and the tenant’s
contribution toward the rent.
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1-4 Contract Administrators

A.

Subsidy contract administration involves a broad range of responsibilities,
including program compliance functions to ensure that HUD-subsidized
properties are serving eligible families at the correct level of assistance, and
asset management functions to ensure the physical and financial health of HUD
properties.

HUD has primary responsibility for contract administration but has assigned
portions of these responsibilities to other organizations that act as Contract
Administrators for HUD. These Contract Administrators are generally housing
agencies, such as State Housing Finance Agencies or local housing authorities.
There are two types of Contract Administrators that assist HUD in performing
contract administration functions.

1. Traditional Contract Administrators. These Contract Administrators have
been used for over 20 years and have Annual Contributions Contracts
(ACCs) with HUD. Under their ACCs, Traditional Contract Administrators
are responsible for asset management functions and HAP contract
compliance and monitoring functions. They are paid a fee by HUD for
their services.

2. Performance-Based Contract Administrators (PBCAs). The use of
PBCAs began as an initiative in 2000. Under a performance-based ACC,
the scope of responsibilities of a Contract Administrator is more limited
than that of a Traditional Contact Administrator. A PBCA’s
responsibilities focus on the day-to-day monitoring and servicing of
Section 8 HAP contracts. PBCAs are generally required to administer
contracts on a statewide basis and have strict performance and reporting
requirements as outlined in their ACC.

1-5  Principles for Addressing Overlapping Federal, State, and Local
Requirements

A. General
In addition to complying with this handbook, owners must comply with other
federal, state, and local laws applicable to the occupancy of multifamily housing
properties. If other federal, state, or local laws conflict with HUD’s requirements,
owners must contact the HUD Field Office or Contract Administrator for
guidance. Also, when addressing complex overlapping requirements, it is always
prudent for owners to seek proper counsel.

B. Statutory Program Eligibility Requirements
Federal statutory program eligibility requirements cannot be overruled by state or
local law.
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C. Multiple Federal Laws

If more than one federal law applies to a situation, the laws should be read and
applied together. Where one law imposes a more restrictive requirement or
standard on the owner than another, the more restrictive requirement or standard
is controlling as to federal law.

D. Overlap Between Federal and State/Local Nondiscrimination Laws

If state or local laws impose different nondiscrimination requirements than federal
law, the more rigorous standard, the one that promotes the higher level of
protection for the tenant, is controlling regardless of whether the more rigorous
standard is that of the state, local, or federal law.

1-6  Handbook Organization
A. Organization of Chapters

To help show the similarities across programs, this handbook is structured
topically (e.qg., eligibility, determining income, and calculating tenant rents) rather
than by program. After introducing the key civil rights and nondiscrimination
requirements applicable to these properties, the handbook describes the relevant
procedures and requirements organized by the major types of occupancy
functions (e.g., eligibility determination, waiting list management). It covers the
requirements at key steps in admitting tenants and also the occupancy
responsibilities for owners and tenants after initial occupancy (e.g.,
recertifications, unit transfers).

B. Format
Each chapter describes the key requirements and procedures relevant to that

topic. The handbook also uses several types of helpful aids to assist the reader
in understanding program requirements. These include:

1. Examples. These are brief descriptions of situations that help explain the
occupancy topic being covered.

2. Figures. These are reference charts, tables, or technical information.

3. Exhibits. Exhibits are similar to figures but are usually more detailed

charts with technical information or samples of documents. Exhibits are
identified in the text of a chapter, but they appear at the end of a chapter
to avoid interrupting the narrative flow.

4. Glossary. The glossary contains definitions of key technical terms used
in the handbook.

5. Appendices. Appendices contain more extensive technical information,
sample formats, forms, and instructions for preparing forms. Appendices
appear at the end of the handbook.
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Index. The index provides key paragraph and page references for
important terms and technical concepts covered in this handbook.

C. Key Terms

1.

There are a number of key technical terms used in this handbook, which
are defined in the Glossary because they have very specific definitions
established by federal statute, regulations, or program requirements. At
the beginning of each chapter, a figure provides a list of the key terms
used in that chapter, which are defined in the Glossary. It is important
that readers familiarize themselves with the definitions of these terms
presented in the Glossary, as well as with the content of the chapter.

Uses of Disability and Persons with Disabilities . In this handbook, the
terms disability and persons with disabilities have more than one
definition.

a. One set of definitions for these terms are used when determining
a family’s eligibility under multifamily subsidized housing programs
that assist persons with disabilities. See Figure 3-6 and the
Glossary for the definitions used when determining eligibility.

b. Separate and distinct definitions of these terms apply to
requirements and procedures addressing civil rights protections.
See the Glossary for these definitions.

C. See paragraph 2-23 for more information about the use of these
terms in the handbook.

1-7  Additional Program Resources

A. Relevant HUD Handbooks

The following additional HUD handbooks are useful references when performing
occupancy functions.

1. HUD Handbook 4350.1, Multifamily Asset Management and Project
Servicing.

2. HUD Handbook 4350.2, Section 8 Loan Management Set-Aside for
Projects with HUD-Insured and HUD-Held Mortgages.

3. HUD Handbook 4350.5, Subsidy Contract Administration and Field Office
Monitoring.

4. HUD Handbook 4381.5, HUD Management Agent Handbook.

5. HUD Handbook 4571.1, Section 202 Direct Loan Program for Housing for
the Elderly or Handicapped.
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6. HUD Handbook 4571.2, Section 811 Supportive Housing for Persons with
Disabilities.

7. HUD Handbook 4571.3, Section 202 Supportive Housing for the Elderly.

8. HUD Handbook 8025.1, Implementing Affirmative Fair Housing Marketing

Requirements for Multifamily Housing.
B. Other HUD Publications and Information

HUD provides public access to departmental policies, procedures, and notices
and other important program information through the Internet. HUD encourages
clients to utilize its websites as the most efficient means for obtaining the most
recent and up-to-date information on HUD programs. The following websites and
documents contain valuable information on issues affecting multifamily housing:

1. HUD Website. http://portal.hud.gov/portal/page/portal/HUD. Users can
obtain updates on new HUD priorities, plans, and initiatives and read
housing-related newsclips. A site map lists key subject areas included in
the website; a search mechanism allows users to find information
contained in the website or to retrieve HUD forms. The website also
connects users to local HUD Field Office websites.

2. HUD Office of Multifamily Housing Website.
http://portal.hud.gov/hudportal/HUD?src=/program_offices/housing/mfh.
This website provides current information and resources from the Office
of Multifamily Housing. It includes up-to-date policy information,
information about Contract Administrators, and information about the
Tenant Rental Assistance Certification System (TRACS). The following is
one of the relevant links found on this website:
http://portal.hud.gov/hudportal/HUD?src=/program_offices/housing/mfh/hs
grent.

This website contains links to HUD fact sheets about determining rents
for the following programs:

Below-Market Interest Rate (BMIR);
Project-Based Section 8;

Section 202/162 PAC and Section 202/811 PRAC;
Section 236;

Rent Supplement; and

Rental Assistance Payment.

3. HUD Office of Fair Housing Intranet Website for Civil Rights Front-End
Reviews. http://hudatwork.hud.gov/po/e/FEReview/cr-review.cfm. This
website provides guidance on responsibility for civil rights front-end
monitoring reviews. This reference is an internal Departmental site that is
available only to HUD staff. It contains the following materials:

o Final Rule for Compliance Procedures for Affirmative Fair Housing
Marketing Nomenclature Change;
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) Statements by the Deputy Secretary, each Assistant Secretary,
and the Assistant Deputy Secretary for Field Policy and
Management establishing the Department’s endorsement of
program staff conducting Civil Rights Front-End and Limited
Monitoring Reviews;

o General operational procedures for conducting Civil Rights Front-
End and Limited Monitoring Reviews;

o Frequently asked questions for all programs about the rationale
for processes to be followed; and

) Procedures, checklists and data for each program to be used for

the Civil Rights Front-End and Limited Monitoring Reviews.

4, HUD Office of Fair Housing and Equal Opportunity Persons with
Disabilities.
http://portal.hud.gov/portal/page/portal/HUD/topics/information for disabl
ed persons. This website contains information on the rights of persons
with disabilities *who are beneficiaries of or participants in HUD-
subsidized multifamily housing programs*, and *includes* the accessibility
requirements of the Fair Housing Act, *Section 504, and the Americans
with Disabilities Act*.

5. TRACS Website.
http://portal.hud.gov/hudportal/HUD?src=/program_offices/housing/mfh/tr
x/trxsum. This website updates readers on developments in TRACS.
TRACS documents, announcements, and frequently asked questions and
responses are posted on the website. Users can also participate in the
TRACS discussion forum or email TRACS with questions, comments, and
concerns.

6. Resident’s Rights and Responsibilities Brochure. This brochure was
developed by HUD and describes the rights and responsibilities of
tenants living in HUD-subsidized properties. It also highlights property-
related activities where tenants have a right to participate and lists
sources of additional assistance. The brochure is available *in English as
well as several other languages at
http://www.hud.gov/offices/fheo/lep.xml* or it can be ordered as noted
below under subparagraph C Ordering Publications.

HUDCLIPS Website.

http://portal.hud.gov/hudportal/HUD?src=/program _offices/administration/
hudclips. HUDCLIPS is HUD’s Client Information and Policy System,
which provides clients with fast, easy access to HUD’s official repository
of policies, procedures, announcements, and other materials. The
HUDCLIPS website contains full text searchable databases of HUD
handbooks, notices, forms, letters, Code of Federal Regulations Title 24
and U.S. Code Titles 12-42. HUDCLIPS conveniently lists documents
recently added to the HUD repository.

7. Inventory of Units for the Elderly and Persons with Disabilities Website:
http://portal.hud.gov/hudportal/HUD?src=/program_offices/housing/mfh/ht
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11.

12.

13.

14.

o/inventorysurvey. This inventory is designed to assist prospective
applicants with locating units in HUD insured and HUD subsidized
multifamily properties that serve the elderly and/or persons with
disabilities.

HUD User Policy Development and Research Information Service
Website http://www.huduser.org/portal/index.html. Income limits for
eligibility are located at this website under the Data Sets drop down
menu.

Multifamily Rental Housing Integrity Improvement Project (RHIIP) Website
http://portal.hud.gov/hudportal/HUD?src=/program_offices/housing/mfh/rh
iip/mfhrhiip. This website contains brochures, newsletters, training
materials, RHIIP Tips and other information related to reducing errors in
rent and income determinations.

Enterprise Income Verification (EIV) System for Multifamily Housing
Program Users Website
http://portal.hud.gov/hudportal/HUD?src=/program_offices/housing/mfh/rh
iip/eivieivhome. This website contains manuals and information relating
to gaining access to the EIV system and use of the EIV system for upfront
verification of a tenant’s *employment and income and to assist in the
reduction of administrative and subsidy errors.*

*EIV & You brochure. This brochure was developed by HUD to inform
applicants and tenants about HUD’s EIV system and how they may be
impacted when owners use the data in the EIV system for verification of
employment and income and for reducing errors in HUD’s rental
assistance programs. The brochure is available English as well as
several other languages. The English version of the brochure is available
at http://www.hud.gov/offices/hsg/mfh/rhiip/eivbrochure.pdf or it can be
ordered as noted below under subparagraph C Ordering Publications.*

*Promoting Fair Housing.
http://portal.hud.gov/hudportal/HUD?src=/program_offices/fair _housing e
qual_opp/promotingfh. This webpage outlines AFFH requirements for a
wide range of HUD programs and includes a description of the Affirmative
Fair Housing Marketing Plan (AFHMP) requirement that applies to
multifamily housing programs covered by HUD'’s regulations at 24 CFR
200.600 et seq.*

*HUD Office of Fair Housing and Equal Opportunity Limited English
Proficiency (LEP). http://www.hud.gov/offices/fheo/lep.xml. This website
contains resources on LEP issues, including the Department’s published
LEP guidance for recipients of federal financial assistance. This website
also contains links to translations of a wide range of vital and commonly
used general and multifamily housing documents, including pertinent
notices, forms, and brochures.*
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C. Ordering Publications

*Documents can be ordered on-line from the HUD Direct Distribution Center at
http://portal.hud.gov/hudportal/HUD?src=/program_offices/administration/dds.*
For those who do not have Internet access, documents can be ordered by calling
HUD at 800-767-7468 or faxing *to* 202-708-2313. Interested parties can also
request a catalogue of publications through the above numbers.

1-8  Handbook Waivers, Key Statutes, and Regulations

A. The procedures in this handbook are presented to ensure that the statutory,
regulatory, and contractual obligations regarding HUD-subsidized multifamily
housing are fulfilled. The HUD Multifamily HUB Director, or other designated
HUB or Field Office Multifamily Housing Official, may waive directives specified in
this handbook only if they are not formally required by statute or regulation.

B. Figure 1-2 lists the regulations and statutes that pertain to the key programs and
requirements covered in this handbook.
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Figure 1-2: Regulations and *Authorities* for Key HUD Multifamily Housing Programs

A. Requirements Applicable Across All Programs

Requirement

Regulation

Statute

General HUD Program
Requirements

24 CFR, part 5

Various statutes

Title VI, Subtitle D of the
Housing and Community
Development Act of 1992

42 U.S.C. 13641

Fair Housing Act (Title VIII
of the Civil Rights Act of
1968)

24 CFR, part 100
24 CFR, part 108

42 U.S.C. 3601 et seq.

Title VI of the Civil Rights
Act of 1964

24 CFR, part 1

42 U.S.C. 2000d et seq.

Section 504 of the
Rehabilitation Act of 1973

24 CFR, part 8

29 U.S.C. 794

*Nondiscrimination and
Equal Opportunity in
Housing*

*24 CFR, part 107*

*Executive Order 11063*

*Collection of Data*

*24 CFR, part 121*

*Fair Housing Act*

*Economic Opportunities for
Low and Very Low Income
Persons*

*24 CFR, part 135*

*12.U.S.C. 1701u*

Age Discrimination Act of
1975

24 CFR, part 146

42 U.S.C. 6101 et seq.

Tenant Participation
Regulations

24 CFR, part 245

12 U.S.C. 1715z-1b
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Figure 1-2: Regulations and *Authorities* for Key HUD Multifamily Housing Programs

B. Regulations and Statutes by Programs

Program

Regulation

Statute

Section 221(d)(3) BMIR

24 CFR, part 221

12 U.S.C. 1715(1); Section 221(d)(5) of
the National Housing Act

Section 236 24 CFR, part 236 12 U.S.C. 1715z-1; Section 236 of the
National Housing Act

Section 202 Direct Loan 24 CFR part 891, subpart E | 12 U.S.C. 1701(q); Section 202 of the
Housing Act of 1959

Section 202 Capital 24 CFR part 891, subpart B | 12 U.S.C. 1701(q); Section 202 of the

Advance Housing Act of 1959 as amended by
Section 801 of the Cranston-Gonzales
National Affordable Housing Act

Section 811 Capital 24 CFR part 891, subpart C | 42 U.S.C. 8013; Section 811 of the

Advance Cranston-Gonzales National Affordable

Housing Act

*Section 202/811 Mixed
Finance*

*24 CFR part 891, subpart
F*

*12 U.S.C. 1701(q); Section 202 of the
Housing Act of 1959 as amended by
Section 801 of the Cranston-Gonzales
National Affordable Housing Act

42 U.S.C. 8013; Section 811 of the
Cranston-Gonzales National Affordable
Housing Act*

Section 8 New Construction

24 CFR, part 880

42 U.S.C. 1437(f)(b); Section 8(b) of the
United States Housing Act of 1937, as in
effect before October 1, 1983.

Section 8 Substantial Rehab

24 CFR, part 881

42 U.S.C. 1437(f)(b); Section 8(b) of the
United States Housing Act of 1937, as in
effect before October 1, 1983.

State Agency Section 8

24 CFR, part 883

42 U.S.C. 1437(f)(b); Section 8(b) of the
United States Housing Act of 1937.

RHS Section 515/8

24 CFR, part 884

42 U.S.C. 1437(f)(b); Section 8(b) of the
United States Housing Act of 1937.

Section 8 LMSA

24 CFR part 886, subpart A

Not applicable.

Section 8 PDSA

24 CFR part 886, subpart C

42 U.S.C. 1437(f)(b); Section 8(b) of the
United States Housing Act of 1937.

Section 202/8

24 CFR part 891, subpart E

42 U.S.C. 1437(f)(g); Section 8(g) of the
United States Housing Act of 1937

PAC/PRAC

24 CFR, part 891

42 U.S.C. 8013(d)(2); Section 811 of the
Cranston-Gonzales National Affordable
Housing Act
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Figure 1-2: Regulations and *Authorities* for Key HUD Multifamily Housing Programs

RAP

24 CFR part 236, subpart D

12 U.S.C. 1715z-1; Section 236 of the
National Housing Act

Rent Supplement

24 CFR, part 215 (currently

expired, but still in effect for
existing contracts per 24
CFR 200.1302)

12 U.S.C. 1701(s); Section 101 of the
Housing and Urban Development Act of
1965
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CHAPTER 2. CIVIL RIGHTS AND NONDISCRIMINATION REQUIREMENTS

2-1 Introduction

A.

Owners of HUD-subsidized multifamily properties are subject to several
important federal civil rights laws affecting both admission and occupancy. These
requirements seek to ensure that all applicants have equal access to affordable
housing and that owners treat all tenants equitably. In addition, states and local
jurisdictions often establish their own civil rights laws that affect rental housing.

This chapter provides an overview of key federal civil rights and
nondiscrimination requirements that pertain to admissions and occupancy in
properties subject to this handbook. It also presents examples to help explain
these requirements and notes how to address circumstances when federal, state,
and local requirements overlap.

The remaining chapters in the handbook will also refer to these requirements as
they apply to the admissions or occupancy activities covered in that chapter.

This chapter is organized into four sections:

e Section 1: Applicable Laws provides an overview of key civil rights laws
relevant to occupancy in HUD-subsidized multifamily housing.

e Section 2: Nondiscrimination Requirements Under the Fair Housing Act
summarizes the key nondiscrimination requirements established under the
Fair Housing Act that are applicable to multifamily housing.

e Section 3: Additional Nondiscrimination and Accessibility
Requirements for Persons with Disabilities explains the requirements and
procedures that owners of HUD-subsidized multifamily housing must follow to
ensure nondiscrimination and accessibility of their properties to persons with
disabilities as required by Section 504 of the Rehabilitation Act of 1973 and
the Fair Housing Act.

e Section 4: Housing Discrimination Complaints and Compliance
Reviews provides information about an owner’s responsibilities in the event
of a housing discrimination complaint and key references regarding fair
housing compliance reviews.

HUD Occupancy Handbook 2-1 6/07
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2-2  Key Terms

A. There are a number of technical terms used in this chapter that have very
specific definitions established by federal statute or regulations, or by HUD.
These terms are listed in Figure 2-1 and their definitions can be found in the
Glossary to this handbook. It is important to be familiar with these definitions
when reading this chapter.

B. The terms disability and persons with disabilities are used in two contexts
for civil rights protections, and for program eligibility purposes. Each use has
specific definitions.

1. When used in context of protection from discrimination or improving the
accessibility of housing, the civil rights-related definitions apply.

2. When used in the context of eligibility under multifamily subsidized
housing programs, the program eligibility definitions apply.

NOTE: See the Glossary for specific definitions and paragraph 2-23 for an
explanation of this difference.

Figure 2-1: Key Terms

Accessible

Accessible route Federally assisted housing

Adaptability **Limited English Proficiency (LEP)**

Alteration Person with disabilities (as defined

for civil rights protections
Auxiliary aids ghis p )
N Prohibited bases
Disability
. . Qualified persons with disabilities
Fair Housing Act

Recipient
Section 504
Title VI D

Familial status

Federal financial assistance
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Under the Fair Housing Act

Section 1: Applicable Laws

2-3  Key Regulations and Statute

This paragraph identifies key regulatory and statutory citations pertaining to Section 1.:
Applicable Laws. The citations and their title (or topic) are listed below:

A.

B.

© O

m

24 CFR, part 1 Title VI of the Civil Rights Act of 1964

24 CFR, part 8 Section 504 of the Rehabilitation Act of 1973
24 CFR, part 100 et seq Fair Housing Act

24 CFR, part 146 Age Discrimination Act of 1975

24 CFR 200.600 Affirmative Fair Marketing Regulations

24 CFR 880.612a, 881.601, 883.701, 884.223a, 886.329a (Allows preference for
occupancy by elderly families in certain Section 8 developments)

42 U.S.C. 13641 Title VI, Subtitle D of Housing and Community Development Act
of 1992 (Sets forth criteria under which certain HUD-subsidized multifamily
properties can choose to serve elderly only, or set-aside a portion of the property
for elderly only)

Uniform Federal Accessibility Standards (UFAS), effective July 11, 1988;
individual copies are available from the Architectural and Transportation Barriers
Compliance Board, 1331 F Street, NW, Suite 1000, Washington, D.C. 20004-
1111, Telephone: 202-272-0080, TTY: 202-272-0082, email address:
info@access-board.gov. Orders of 25 or more copies will be referred to the
publisher.

2-4 General Provisions

A. Federal civil rights laws addressing fair housing prohibit discrimination against

applicants or tenants based on one or more of the following classifications:
1. Race;
2. Color;
3. National origin;
4. Sex;
5. Age;

HUD Occupancy Handbook 2-3 6/07
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6. Disability;
7. Religion; and
8. Familial status.

NOTE: Familial status refers to families living with children under the age
of 18, regardless of age or number of children. Familial status also
includes pregnant women, families that are planning to adopt, and
families that have or are planning to have foster children or to become
guardians of children.

B. There are multiple laws that address the rights of tenants in HUD-subsidized
multifamily housing. The remaining paragraphs in this section provide brief
descriptions of the key federal civil rights laws regarding fair housing and
accessibility that pertain to HUD-subsidized multifamily housing, along with
reference to their implementing regulations. Throughout this handbook,
reference is made to applicable civil rights and nondiscrimination requirements
with respect to key admissions and occupancy activities in HUD subsidized
multifamily housing.

C. Owners must be familiar with the regulations implementing these civil rights laws
regarding fair housing and program accessibility, and with the applicable HUD
Notices explaining those requirements. HUD’s Office of Fair Housing and Equal
Opportunity (FHEQO) also provides technical assistance on these requirements.

D. Other applicable laws and regulations include the following:

1. Any state civil rights laws or local ordinances pertaining to housing; and
Note: Owners may be subject to local and/or state laws that prohibit
discrimination based upon membership in other classes (e.g., marital
status or sexual orientation).

2. Any other legislation protecting the individual rights of tenants, applicants,
or staff that may subsequently be enacted.

2-5  Fair Housing Act, Title VIII of the Civil Rights Act of 1968
A. General

The Fair Housing Act prohibits discrimination in most housing and housing-
related transactions with respect to the following bases:

1. Race;
2. Color;
3. Religion;
6/07 2-4 HUD Occupancy Handbook
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Under the Fair Housing Act

6.

7.

Sex;
Disability;
Familial status; or

National origin.

The Act applies to all housing units subject to this handbook.

B. Prohibited Actions

Under the Fair Housing Act, owners or other housing providers must not take any
of the actions listed below based on race, color, religion, sex, disability, familial
status, or national origin:

1.

Deny anyone the opportunity to apply to rent housing, or deny to any
gualified applicant the opportunity to lease housing suitable to his or her
needs;

Provide anyone housing that is different from that provided to others;
Subject anyone to segregation, even if by floor or wing;

Restrict anyone’s access to any benefit enjoyed by others in connection
with the housing program;

Treat anyone differently in determining eligibility or other requirements for
admission, in use of the housing amenities, facilities or programs, or in the
terms and conditions of a lease. See paragraph 2-5 C for a discussion of
the owner’s obligation to provide reasonable accommodations to persons
with disabilities;

Deny anyone access to the same level of services;

NOTE: An owner should be certain that all services at the project are
supplied in a nondiscriminatory fashion. For example, there cannot be a
preference for providing a service to persons of a specific religion, even if
the agency providing the service is a faith-based organization.

Deny anyone the opportunity to participate in a planning or advisory
group that is an integral part of the housing program;

Publish or cause to be published an advertisement or notice indicating the
availability of housing that prefers or excludes persons;

Discriminate in the provision of brokerage services or in residential real
estate transactions;

HUD Occupancy Handbook 2-5 6/07
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10. Discriminate against someone because of that person’s relation to or
association with another individual; or
11. Retaliate against, threaten, or act in any manner to intimidate someone
because he or she has exercised rights under the Fair Housing Act.
C. Additional Protections for Persons with Disabilities

Although the Fair Housing Act generally requires applicants to be given equal
treatment and prohibits discrimination against anyone with respect to the
prohibited bases, there are certain limited circumstances when the Act requires a
housing provider to treat persons with disabilities differently to enable them to
have equal access to, or enjoyment of, housing and other housing-related
programs. Specifically, the Fair Housing Act requires housing providers to
provide reasonable accommodations to persons with disabilities. This means
an owner may have to modify rules, policies, practices, procedures and/or
services to afford a person with a disability an equal opportunity to use and enjoy
the housing. In addition, the Fair Housing Act contains specific accessibility
requirements that apply to the design and construction of new multifamily
housing built for first occupancy after March 13, 1991. (For further discussion
see paragraph 2-45.)

Obligation to Affirmatively Further Fair Housing

1. The Fair Housing Act also requires HUD to administer all programs and
activities relating to housing and urban development in a manner that
affirmatively further fair housing. See paragraph 2-9 for a discussion of
Civil Rights Related Program Requirements which implement this
obligation. In addition, Subpart M of 24 CFR, part 200, sets forth HUD’s
equal opportunity regulations for affirmative fair housing marketing under
FHA subsidized and unsubsidized housing programs. Each owner who
participates in HUD’s multifamily housing programs to which 24 CFR, part
200, applies must develop and provide a description of the Affirmative
Fair Housing Marketing Plan for the property to comply with the
requirements of Subpart M of 24 CFR, part 200. For example, under the
requirement of affirmatively furthering fair housing, an owner must
engage in affirmative marketing to groups least likely to apply for the
owner’s housing even if this group is different from the religious or ethnic
group generally served by the owner organization. HUD conducts
periodic compliance reviews in accordance with 24 CFR 108.40 to
determine if owners are meeting these requirements and implementing
their Affirmative Fair Housing Marketing Plans. The Affirmative Fair
Housing Marketing Plan (AFHMP) is described in paragraph 4-12 B and
the form is found in Appendix 1.

a. HUD does not require subsidized multifamily projects built prior to
February 1972 to have an Affirmative Fair Housing Marketing
Plan, unless the property has been substantially rehabilitated
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*subsequent to February 1972 or the plan is required by a housing
assistance contract. However, these owners are required to*
affirmatively market their units to those least likely to apply.

b. In addition, item 8 on the form HUD-935.2A, Affirmative Fair
Housing Marketing AFHM Plan — Multifamily Housing, requires the
owner to update the plan as the property’s circumstances change.
(See paragraph 4-12 F for more information.)

Fair Housing Poster
Owners of HUD-subsidized multifamily housing must also display the Fair

Housing poster required by the Fair Housing Act and HUD regulations at 24 CFR,
part 110.

2-6  Title VI of the Civil Rights Act of 1964

A.

Title VI prohibits all recipients of federal financial assistance from discriminating
based on race, color, or national origin. Title VI applies to any program or activity
receiving federal financial assistance, not just housing. Each federal agency has
its own Title VI regulations. Thus, owners must remember that if they receive
funds from any other federal agency, they will be subject to those agencies’ Title VI
rules, in addition to HUD’s Title VI regulations, which are found at 24 CFR, part 1.

In housing, Title VI and the Fair Housing Act apply to many of the same types of
activities. However, HUD has broader investigative authority in complaints
related to violations of Title VI and the authority to impose different types of
remedies than it does in cases involving violations of the Fair Housing Act.

Title VI regulations require that recipients have an affirmative obligation to take
reasonable steps to remove or overcome any discriminatory practice or usage
that subjects individuals to discrimination based on race, color, or national origin.
The regulations also require that, even in the absence of prior discrimination,
recipients should take affirmative steps to overcome the effects of conditions that
results in limiting participation by persons of a particular race, color, or national
origin.

Title VI regulations also require that owners maintain racial and ethnic data
showing the extent to which members of minority groups are beneficiaries of
federal financial assistance.

2-7  Age Discrimination Act of 1975

A. This Act prohibits discrimination based upon age in federally assisted and funded
programs or activities, except in limited circumstances.

B. It is not a violation of the Act to use age as screening criteria in a particular
program if age distinctions are permitted by statute for that program or if age
distinctions are a factor necessary for the normal operation of the program or the
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achievement of a statutory objective of the program or activity. Thus, a Section
202 PRAC project that only admitted elderly families would not be considered to
be operating in violation of the Age Discrimination Act.

2-8 Section 504 of the Rehabilitation Act of 1973

A.

Section 504 prohibits discrimination based upon disability in all programs or
activities operated by recipients of federal financial assistance. Although Section
504 often overlaps with the disability discrimination prohibitions of the Fair
Housing Act, it differs in that it also imposes broader affirmative obligations on
owners to make their programs as a whole, accessible to persons with
disabilities. These obligations include the following:

1. Making and paying for reasonable structural modifications to units and/or
common areas that are needed by applicants and tenants with
disabilities, unless these madifications would change the fundamental
nature of the project or result in undue financial and administrative
burdens;

2. Operating housing that is not segregated based upon disability or type of
disability, unless authorized by federal statute or executive order;

3. Providing auxiliary aids and services necessary for effective
communication with persons with disabilities;

4, Developing a transition plan to ensure that structural changes are
properly implemented to meet program accessibility requirements; and

5. Performing a self-evaluation of the owner’s program and policies to
ensure that they do not discriminate based on disability.

6. Operating their programs in the most integrated setting appropriate to the
needs of qualified individuals with disabilities.

Furthermore, the Section 504 regulations establish affirmative accessibility
requirements for newly constructed or rehabilitated housing, including providing a
minimum percentage of accessible units. In order for a unit to be considered
accessible, it must meet the requirements of the Uniform Federal Accessibility
Standards (UFAS).

The Section 504 regulations also require that recipients not discriminate in
employment based upon disability.
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2-9  Civil Rights Related Program Requirements

A. HUD-subsidized multifamily housing properties are subject to Civil Rights
Related Program Requirements developed under civil rights authorities. These
requirements reflect HUD’s obligation to ensure that the programs and activities
that receive federal funds comply with federal civil rights laws.

B. Some of the Civil Rights Related Program Requirements include, but are not
limited to, the items listed below.

1. Occupancy policies, which include the following:
a. Application requirements;
b. Waiting list requirements; and
C. Tenant selection requirements.

2. Use of residency preferences in a manner that does not have a disparate
impact on members of any class of individuals protected by federal civil
rights laws.

3. Consistent maintenance requirements; and

4, Consistent policies across properties owned by the same owner to ensure
against steering, segregation, or other discriminatory practices.

C. *Improving Access to Services for Persons with Limited English
Proficiency (LEP). Executive Order (E.O.) 13166 requires Federal agencies
and grantees to take affirmative steps to communicate with persons who need
services or information in a language other than English.

1. Housing owners must take reasonable steps to ensure meaningful access
to the information and services they provide for persons with LEP. This
may include interpreter services and/or written materials translated into
other languages.

2. HUD specific LEP Guidance, Final Guidance to Federal Financial
Assistance Recipients Regarding Title VI Prohibition Against National
Origin Discrimination Affecting Limited English Proficient Persons was
published in the Federal Register on January 22, 2007.

2-10 Title VI, Subtitle D of the Housing and Community Development Act of 1992
(42 U.S.C. 13641)

A. Title VI, Subtitle D of the Housing and Community Development Act of 1992
(Title VI-D) authorizes owners of certain HUD multifamily assisted developments
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to elect to serve elderly families, limit the numbers of disabled families residing in
the projects or to adopt preferences for elderly families, depending upon the type
of project and whether certain requirements are met. While owners must comply
with all relevant sections pursuant to Title VI-D, owners should pay close
attention to Sections 651 and 658 with respect to eligibility and tenant selection.
See paragraph **3-18** for more information about an owner’s responsibilities
under these sections of the statute

While this statute is not a civil rights law, it is referenced in this chapter because
if it is applied incorrectly, an owner may be in violation of federal civil rights laws,
as well as program requirements.

2-11 Required Data and Record-Keeping

A.

B.

Required Data

1. Owners must collect and maintain various types of information regarding
prospective and current tenants to help establish compliance with
program requirements. (See Chapter 4.)

2. For subsidized multifamily housing, HUD requires owners to gather data
about the race and ethnicity of applicants and tenants so that HUD can
easily spot possible discrimination, track racial or ethnic concentrations,
and focus enforcement actions on owners with racially or ethnically
identifiable properties. For example, the Department might investigate a
situation in which there is a sizable eligible population of a given race or
ethnicity in the area, but a particular property does not house any
members of that population. Ethnicity and Race of applicants and tenants
is determined by self certification rather than an observation of the owner.
The Department also requires that owners report the numbers of persons
with disabilities served by their programs.

3. To avoid the risk of violating civil rights and nondiscrimination
requirements when seeking to gather such data, owners should
consistently ask the same questions of all prospective and current
tenants. Also, owners should avoid asking for information only from
certain populations and not others. For example, instead of asking only
some applicants about their race, owners should have a means of
seeking this information from all applicants.

Record-Keeping

1. Records. Owners must keep civil rights related records in accordance
with 24 CFR 1.6, 8.55(b), and 107.30. The civil rights related records
include race and ethnicity data, compliance with 504, and compliance
with Executive Order 11063.

2. Access to Records. Owners are required to allow HUD staff and Contract
Administrators access to the relevant records for their properties and
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other sources of information, as necessary, for determining compliance
with civil rights and nondiscrimination requirements.

a. In the following situations, HUD or the Contract Administrator may
request information from owners: when an individual complains to
HUD that he/she has been the subject of discrimination; when
HUD FHEO staff performs a review of an owner’s overall
compliance with civil rights and nondiscrimination requirements; or
when HUD Multifamily Housing staff looks for indicators of
noncompliance on behalf of FHEO as part of a management
review. (See Handbook 4350.1, Multifamily Asset Management
and Project Servicing for more information.)

b. When performing limited reviews of civil rights and
nondiscrimination requirements as part of a management review,
HUD Multifamily Housing staff should use the checklists and
operating procedures developed between the Office of Fair
Housing and Equal Opportunity and the Office of Multifamily
Housing to determine the relevant information needed from the
owner to conduct the review. (See paragraph 1-7 for information
about technical resources such as websites for FHEO checklists
and guidance for HUD staff.)

2-12  Principles for Addressing Overlapping Federal, State, and Local
Requirements

Refer to the principles described in paragraph 1-5.

Section 2: Nondiscrimination Requirements Under the Fair Housing Act

2-13 Key Regulation

This paragraph identifies the key regulatory citation pertaining to Section 2:
Nondiscrimination Requirements Under the Fair Housing Act. The citation and its title
are listed below:

o 24 CFR, part 100 Discriminatory Conduct under the Fair Housing Act
2-14 General

The Fair Housing Act prohibits discrimination in housing on the basis of race, color,
religion, sex, disability, familial status, or national origin. Owners are responsible for
ensuring that the policies and practices used in properties covered by this handbook do
not incorporate prohibited practices. This section provides an overview of these
requirements. Owners are fully responsible for understanding and complying with the
requirements applicable to their properties.
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2-15 Unlawful Refusal to Rent or Negotiate for Rental

A. Owners may not refuse, either directly or indirectly, to rent or negotiate for rental
of a dwelling based on an individual’s race, color, religion, sex, disability, familial
status, or national origin, or those of a person associated with the individual.

B. Examples of prohibited activities based on race, color, religion, sex, disability,
familial status, or national origin include, but are not limited to, the following:

1. Setting different rental fees for a person;

2. Not applying the screening criteria outlined in the tenant selection plan
uniformly to all applicants;

3. Restricting selection of persons with disabilities in housing when this is in
violation of program rules or the owner’s contract with HUD; and

4, Preventing a household with children under age 6 from occupying a unit
even if there are lead hazards in the unit. The owner must advise the
household of the hazards, but the choice to occupy the unit is the
household’s.

NOTE: Owners may affirmatively market lead-hazard-free units to
families with children under the age of 6. For further information, refer to
24 CFR, part 35, and Federal Register Vol. 64, No. 178, p. 50158.

2-16 Other Prohibited Rental Activities

A. Owners must not engage in activities that steer potential tenants away from or
toward particular units by words or actions based on race, color, religion, sex,
disability, familial status, or national origin.

B. Owners must not make housing units and related services unavailable to any
potential tenants based upon race, color, religion, sex, disability, familial status,
or national origin.

C. Such prohibited actions include the following:

1. Discouraging anyone from inspecting or renting a unit in a community,
neighborhood, or property;

2. Discouraging anyone from renting a unit by exaggerating the problems of
a unit or failing to inform a person of the good points of the unit in a
community, neighborhood, or property;
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4.

Assigning any person to a particular section of a community,
neighborhood, or project, or to a particular floor of a building, because of
race, color, religion, sex, disability, familial status, or national origin,
except when assigning an accessible unit to a person with a disability
who needs the features of the unit; and

Denying or delaying the processing of an application made by a renter.

2-17 Discrimination in the Representation of Available Dwellings

A. Owners must not purposely provide false information to applicants about the
availability of units that limits the living options of prospective tenants based on
race, color, religion, sex, disability, familial status, or national origin of the
applicant or persons associated with the applicant.

B. Examples of such prohibited actions include, but are not limited to, the following:

1. Indicating by words or actions that an available unit has already been
rented;

2. Using deeds, trusts, or other lease requirements to keep a potential
tenant from renting an available unit;

3. Refusing to inform interested individuals, either verbally or through
actions, that suitably priced units are available to be rented; and

4. Providing false or inaccurate information about the availability of units to

anyone, (including discrimination testers), regardless of whether the
person is actually looking for housing.

2-18 Discrimination in Terms, Conditions, Privileges, Services, and Facilities

A. Owners must not deny or limit services based on race, color, religion, sex,
disability, familial status, or national origin of the applicant, tenant, or a person
associated with the applicant or tenant.

B. Prohibited activities include, but are not limited to, the following:

1.

Using different requirements in leases. Examples include charging
different rents, charging different security deposits, or requiring persons
with disabilities who use electric wheelchairs or motorized scooters to
have personal liability insurance. (For more information about lease
requirements, see paragraph 6-5);

NOTE: This prohibition includes the use of different house rules for
different tenants. For instance, owners must not have more stringent
noise requirements for families with children than for families without
children.
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2. Failing to provide or delaying maintenance on rental units;
3. Failing to process a rental offer;
4. Limiting the use of privileges, services, or facilities associated with renting
a unit; and
5. Denying or limiting services because the renter failed or refused to
provide sexual favors, or providing extra benefits to an individual in
exchange for the provision of sexual favors.
C. Federal discrimination laws generally prohibit housing providers from

implementing policies or practices that appear to be neutral on their face but
have a significant adverse or disproportionate impact on persons based on race,
color, religion, sex, national origin, familial status, or disability.

2-19 Discrimination in Marketing, Statements, and Notices

A.

Owners must market available units in a nondiscriminatory manner.

1. This requirement covers printed or published notices, statements, or
advertisements. Examples of notices and statements include any
applications, flyers, brochures, deeds, signs, banners, posters, billboards,
or other documents used to market available units. For additional
information about advertising requirements, please refer to paragraph 4-
12 D.

2. The marketing requirement also covers oral notices or statements.

Actions prohibited by this requirement include, but are not limited to, the

following:

1. Using words, phrases, photographs, illustrations, symbols, or forms that

suggest that units are available or not available to certain people based
on race, color, religion, sex, disability, familial status, or national origin;

Expressing to agents, brokers, employees, prospective renters, or any
other person a preference for or limitation on any renter based on race,
color, religion, sex, disability, familial status, or national origin;

Selecting media or locations for advertising the renting of units that are
unlikely to attract particular people to apply for occupancy at the property
because of race, color, religion, sex, disability, familial status, or national
origin; and

Refusing to advertise for the rental of units or requiring different charges
or terms for such advertising based on race, color, religion, sex, disability,
familial status, or national origin.
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C.

For additional information on marketing and Affirmative Fair Housing Marketing
Plans, see Chapter 4, Section 2.

2-20 Retaliatory Occupancy Practices, Coercion, Intimidation, and Interference

A. It is unlawful to coerce, intimidate, threaten, or interfere with any person’s
exercise or enjoyment of any Fair Housing right described in this chapter. It is
also unlawful to take such action on account of a person’s actions to aid or
encourage any other person in the exercise or enjoyment of any Fair Housing
rights described in this chapter.

B. Some examples of threatening activities based on race, color, religion, sex,
disability, familial status, or national origin include, but are not limited to, the
following:

1. Intimidating or threatening a person verbally, in writing, or in some other
way that results in that person being denied the benefits of living in a unit
(including creating an environment hostile to applicants or tenants with
respect to one or more of the prohibited bases listed above);

2. Threatening, intimidating, or interfering with a person’s enjoyment of a
dwelling because of the race, color, religion, sex, disability, familial status,
or national origin of such person, or of visitors or associates of such
person (including sexual harassment);

3. Threatening an employee or agent with firing or other negative action for
any legal, nondiscriminating, pro-regulatory, effort to help someone rent a
unit;

4, Intimidating or threatening any person because that person is engaging in
activities designed to make other persons aware of Fair Housing rights, or
encouraging such other persons to exercise their Fair Housing rights as
described in this chapter;

5. Failing to investigate and address allegations that a tenant or group of
tenants is harassing or threatening another tenant because of that
tenant’s race, color, national origin, sex, religion, disability, or familial
status.

6. Retaliating against a person who has made a complaint, testified, or in
any way assisted with proceedings under the Fair Housing Act.
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2-21 Key Regulations

This paragraph identifies key regulations pertaining to Section 3: Additional
Nondiscrimination and Accessibility Requirements for Persons with Disabilities. The
citations and their titles are listed below.

A. 24 CFR, part 8 Nondiscrimination Based on Handicap in Federally Assisted
Programs and Activities of the Department of Housing and Urban Development.
(Section 504 of the Rehabilitation Act of 1973)

B. 24 CFR, part 100 Discriminatory Conduct under the Fair Housing Act.

C. 24 CFR, part 108 Compliance Procedures for Affirmative Fair Housing
Marketing.

2-22 Introduction

A. As discussed in Paragraph 2-5 above, the Fair Housing Act establishes specific
nondiscrimination and accessibility requirements for housing sold and rented in
the United States for nearly all housing, regardless of whether the housing
receives any federal financial assistance.

B. Section 504 of the Rehabilitation Act of 1973 prohibits discrimination against
persons with disabilities and establishes accessibility requirements by recipients
of federal financial assistance in both housing and nonhousing programs.
Although there is significant overlap between the Fair Housing Act
nondiscrimination requirements with respect to disability and Section 504,
Section 504 imposes additional broader obligations on recipients of federal
financial assistance. Properties covered by this handbook are subject to the
requirements of Section 504 and therefore, owners of such properties have
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affirmative obligations to establish and implement nondiscrimination policies and
to ensure required accessibility to persons with disabilities.

C. Section 504 establishes certain affirmative accessibility standards that owners
must meet regardless of whether or not an applicant or tenant has made an
individual request for a reasonable accommodation. (For information on
reasonable accommodations, refer to Subsection 4 of this section.)

1. The owner’s obligations include making the property physically accessible
as well as operating and administering the property to enable persons
with disabilities to have equal access to participate in the program.

2. This means not only that units and common areas must be physically
accessible, but that owners also must ensure effective communications
with applicants, tenants, and the public, and that policies regarding how
the property is operated do not adversely affect applicants, tenants, and
the public.

3. Under both the Fair Housing Act and Section 504, housing providers are
obligated to provide reasonable accommodations to allow applicants with
disabilities to meet the requirements of tenancy. The requirement to
provide a reasonable accommodation is present at all times throughout
the tenancy of a person with disabilities, including during lease
enforcement. See discussion in Subsection 4.

4, In all discussions of accessibility under Section 504, a unit cannot be
considered fully accessible unless it meets the requirements of the
Uniform Federal Accessibility Standards, 24 CFR 8.32. Note that UFAS
does not consider a unit to be fully accessible if it is not on an accessible
route.

D. This section discusses how Section 504 and the disability/accessibility provisions
of the Fair Housing Act apply to housing, and it addresses situations where both
laws apply. In this respect, where a property is subject to more than one law or
nondiscrimination or accessibility standard, it is necessary to comply with all
applicable requirements. In some cases, it may be possible to do this by
complying with the stricter requirement. Section 504 and the Fair Housing Act
overlap, but in many ways Section 504 is the more stringent of the two.

E. For purposes of this section, the requirements and procedures described refer to
Section 504, unless the Fair Housing Act is specifically referenced.
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F. This section continues with an overview of key requirements regarding
nondiscrimination and accessibility and then covers the following topics in more
detail.

1. Subsection 2: Policies and Procedures to Ensure Nondiscrimination and
Promote Accessibility.

2. Subsection 3: Physical Accessibility.
3. Subsection 4: Reasonable Accommodations.
4. Subsection 5: Additional Fair Housing Act Requirements.

2-23 Definition of Persons with Disabilities for Civil Rights Protections versus

Program Eligibility Purposes
A. Definitions with Respect to Civil Rights Protections

1. Section 504 establishes definitions for persons with disabilities and
disability that differ from the definitions established in multifamily
subsidized housing program regulations for purposes of determining
program eligibility.

2. The complete Section 504 definition of these terms is included in the
Glossary and identified as:

a. Persons with disabilities; and
b. Disability.
3. When the handbook uses these terms with respect to civil rights

protections, it is usually in the context of nondiscrimination or accessibility
requirements, such as a discussion of requests for reasonable
accommodations by applicants or tenants. In this context, the civil rights-
related definitions apply.

Note: A person who meets the definition of a person with disabilities as
defined for civil rights protections may or may not meet the definition of a
person with disabilities as defined for program eligibility purposes.

B. Definitions for Program Eligibility Purposes

1. In determining eligibility for admission to HUD-subsidized multifamily
properties, owners must use the definitions for disabled family, disabled
household, persons with disabilities, and nonelderly disabled family as
presented in Chapter 3, Figure 3-6 and also presented in the Glossary.
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2-24 Applicability

When the handbook uses these terms with respect to program eligibility, it
is usually in the context of an applicant’s eligibility for a specific type of
project, such as Section 202/8 or Section 811 PRAC project, or for a
specific set-aside within a property for persons with disabilities.

This section covers the nondiscrimination and accessibility requirements applicable to
the occupancy of existing housing for which the owner receives federal financial

assistance.

NOTE: For the related accessibility requirements that apply to the development
of new properties, refer to the HUD Handbooks and other HUD guidance specific
to the program providing assistance to the project, the Section 504 regulations
and program regulations.

2-25 Overview of Key Requirements

A.

Nondiscrimination and Accessibility Requirements

Under Section 504, owners must operate each existing housing project so that,
when viewed in its entirety, it is readily accessible to and usable by persons with
disabilities. This includes the following actions by owners:

1.

Making modifications to policies and practices so they do not discriminate
against persons with disabilities. (See Subsection 2.)

Taking appropriate steps to ensure effective communication with
applicants, tenants, and the public. Owners must use requests by
persons with disabilities to determine which alterations and auxiliary aids
are necessary. (See Subsection 2.)

NOTE: HUD encourages owners to provide auxiliary aids, as necessary,
as a routine property expense. HUD assumes that requests for auxiliary
aids will not normally result in undue financial and administrative burden.

Taking required steps to meet the 5% threshold for units fully accessible
to persons with mobility impairments and the 2% requirement for units
accessible for persons with visual and hearing impairments. (See
Subsection 3.)

Making public spaces and dwelling units accessible, provided that the
changes do not result in an undue financial and administrative burden or
require fundamental alterations in the nature of their programs. (See
Subsections 3 and 4.)
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5. Responding to reasonable accommodations requests from tenants or
applicants with disabilities for adjustments to policies or physical
alterations. (See Subsection 4.)

B. Projects with Multiple Contracts

When a project is covered by more than one assistance contract, it is considered
to be one project as long as it meets the definition of a project shown below as
defined in 24 CFR 8.3.

Project means the whole of one or more residential structures and appurtenant
structures, equipment, roads, walks, and parking lots that are covered by a single
contract for federal financial assistance or application for assistance, or are
treated as a whole for processing purposes, whether or not located on a common
site. [24 CFR 8.3]

C. Allowable Methods of Compliance

Owners may comply through such means as reassigning services to accessible
buildings, providing housing services or related services at alternate sites, or
altering existing facilities. Also, owners may use any other methods that result in
making the project and its activities readily accessible to and usable by persons
with disabilities.

Examples of such other methods include offering an alternate rental office
location; putting up signs identifying facilities for persons with disabilities;
relocating/enlarging a parking space for persons with disabilities in compliance
with UFAS; installing a visual smoke detector; installing a ramp; or making curb
cuts or modifying curbs.

D. Prioritizing Methods

In deciding on ways to achieve accessibility for persons with disabilities, owners
must give priority to methods that offer housing in the most integrated setting
possible (i.e., a setting that enables qualified persons with disabilities and
persons without disabilities to interact to the fullest extent possible).

E. Accessible Unit Requirements

To the maximum extent feasible and subject to reasonable health and safety
requirements, accessible units must be:

1. Distributed throughout the project and site; and

2. Made available in a sufficient range of sizes and amenities so that the
choice of living arrangements of qualified persons with disabilities is, as a
whole, comparable to that of other persons eligible for housing assistance
under the same program.
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See Exhibit 2-1 for an explanation of reasonable requirements

NOTE: Any housing constructed for first occupancy after March 13, 1991,
must be designed in accordance with the design and construction
requirements of the Fair Housing Act in addition to the Section 504
requirements on accessibility. See paragraph 2-45.

2-26 Technical Resources

A.

Regulation implementing Section 504 of the Rehabilitation Act of 1973 [24 CFR,
part 8] and preamble [FR Vol. 53, No. 106, 10216].

Regulation implementing the Fair Housing Amendments Act of 1988 [24 CFR,
part 100] and preamble [FR Vol. 54, No. 13, 3232].

Uniform Federal Accessibility Standards (UFAS). Individual copies are available
from the Architectural and Transportation Barriers Compliance Board, 1331 F
Street, NW, Suite 1000, Washington, D.C. 20004-1111, Telephone: 202-272-
0080, TTY: 202-272-0082, email address: info@access-board.gov. Orders of 25
or more copies will be referred to the publisher.

Adaptable Housing, Marketable Accessible Housing for Everyone, November
1987 (HUD-1124-PD4).

Listing of ADA Regulations and Technical Assistance Materials, Department of
Justice, available on the Web at *http://www.usdoj.gov/crt/ada/publicat.htm.*

Title 1l Technical Assistance Manual, Department of Justice, available on the
Web at http://www.usdoj.gov/crt/ada/taman2.html.

NOTE: This manual addresses not only Title Il, but also Title 11l of the ADA,
which applies to public accommodations and commercial facilities. Although this
publication is written for ADA requirements, its principles are also applicable to
Section 504 compliance.
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Accessibility

2-27 Nondiscrimination in Owner Policies

A.

Both Section 504 and the Fair Housing Act prohibit owners from following
policies or practices that discriminate overtly on the basis of disability.

Example — Discriminatory Policies and Practices

An owner may not have a policy requiring tenants with
disabilities to carry personal liability insurance, when it does
not require tenants without disabilities to carry such insurance.

An owner may not have a policy which prohibits tenants from
having live-in-aides or using assistive devices in certain parts
of the premises.

Owners are also obligated to modify any neutral policies which have the effect of
discriminating on the basis of disability.

Example — Neutral Discrimination Policies

An owner must modify a no animals policy to allow a tenant
with a disability who needs an assistance animal as a result of
his or her disability, to have that animal.

NOTE: Housing policies that owners can demonstrate are essential to the
project will not be regarded as discriminatory under this requirement if
modifications to such policies would result in a fundamental alteration in the
nature of the housing program or activity or undue financial and administrative
burden. (See paragraph 2-42.)

Owners must not fail to provide reasonable accommodations when such
accommodations may be necessary to afford a person with disabilities equal
opportunity to use and enjoy a dwelling unit and the public and common areas.
(Refer to Subsection 4: Reasonable Accommodations for more information
about reasonable accommodations.)
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D. Owners must ensure that their policies and procedures do not have a disparate
or impact on persons with disabilities. Refer to paragraph 2-18 C for a
discussion of disparate impact.

E. Owners are not required to provide supportive or other services (e.g., counseling,
medical or social services) that fall outside the scope of the applicable housing
program for the property. The test for what the owner must provide is whether,
with appropriate modifications, the applicant can achieve the purpose of the
program offered, not whether the applicant/tenant could benefit or obtain results
from some other program that the owner does not offer.

NOTE: Applicants who need services not provided by the project must be
allowed to arrange for those services on their own.

2-28 Coordinating Efforts to Comply with Section 504 Requirements

When an owner, managing entity, or project employs 15 or more people, regardless of
their location or duties, the owner or managing entity must also designate one person for
the property to coordinate efforts to comply with Section 504 requirements. This does
not exempt owners, managing entities, or projects with fewer than 15 employees from
complying with Section 504 requirements, but merely exempts the owner from having to
designate a person to coordinate compliance efforts. At the owner’s discretion, this
person may handle Section 504 matters for more than one property.

2-29 Communications with Persons with Disabilities

A. Overview
1. Owners must take steps as described under this paragraph to ensure
effective communication with applicants, tenants, and members of the
public.

IMPORTANT: The owner has the same obligation to provide effective
communication to interested persons, applicants, and residents,
regardless of whether it is ultimately determined that a particular
individual is in fact income-eligible or otherwise qualified for admission to
the project. (See paragraph 2-23 or the Glossary)

2. Owners are not required to take any actions under this paragraph that the
owner can demonstrate would result in a fundamental alteration in the
property or program or in an undue financial and administrative burden.
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Owners must take steps to the maximum extent feasible to accommodate
requests under this subsection for effective communication with persons
with disabilities. This means that owners must make alternate
accommodations up to the point at which further accommodations would
result in either a fundamental alteration in the nature of the project or
program or in undue financial and administrative burden.

B. Providing Auxiliary Aids to Ensure Effective Communication with Hearing-
and Speech-Impaired Individuals

1.

Owners must provide auxiliary aids where necessary to give tenants and
applicants with disabilities equal opportunity to receive and enjoy the
benefits of the project/assistance. See also Exhibit 2-2 for examples.

In furnishing auxiliary aids needed by persons with disabilities, owners
should give primary consideration to the types of aids requested by the
individual.

Requests for auxiliary aids may include the following: visual alarms; tactile
signs; visual doorbell; reader; interpreter; applications, leases, and other
information/ communications in large print or Braille; recordings of such
information; and a television, in a public area, that provides closed-captioning
service.

Example - Reasonable Requests for Auxiliary Aids

3.

Appropriate auxiliary aids do not include individually prescribed devices.

Example - Auxiliary Aids that Owners Are Not Required to Provide

Requests for auxiliary aids that owners are not required to provide include
reading machines, hearing aids, or personal items (e.g., an alarm clock with
visual signal, computer, wheelchair, assistance animals, readers for personal
use, TTY in tenant’s unit, and eyeglasses).

1.

Written Communications

Owners must accommodate requests by persons with disabilities to have
written materials presented in a manner which can be understood by
those individuals. However, requests for provision of written materials in
a specific form may not have to be fulfilled if to do so would result in an
undue financial and administrative burden.
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Example - Written Communications that Owners Must Make Available to
Persons with Disabilities

Written communications include applications, leases, *HUD-50059s**,
tenant/applicant letters, and responses to inquiries.

2. If such a determination is made, owners must seek alternative ways of
presenting written communications to meet the individual’s needs that, to
the maximum extent possible, ensure that persons with disabilities
receive the benefits and services of the program or activity.

3. Written communications must state that the owner does not discriminate
against persons with disabilities. (See suggested language in Exhibit 2-
3)

4, Owners, managing entities, or projects with 15 or more employees must

ensure that written communications identify an employee named to
coordinate compliance with nondiscrimination requirements. (See Exhibit
2-3)

5. Owners must ensure that any fact sheets, brochures, notices, literature,
or publicity of any kind accomplish the following:

a. Give information concerning the existence and location of
services, activities, and facilities that have features that make
them accessible to persons with disabilities.

Example - Communicating Accessibility Features
When an owner lists a telephone number, he/she must also list a
TTY number or an equally effective system.

When a property is fully accessible, that fact must be stated or the
universal symbol for accessibility should be used.

b. State that the owner does not discriminate on the basis of
disability in admission or access to the project.

C. Give the name (or position), address, and telephone number of
the employee designated to coordinate the owner’s efforts to
comply with Section 504. (This subparagraph applies to owners,
managing entities, or projects employing 15 or more people.)
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NOTE: Affirmative fair housing marketing must meet the requirements in
24 CFR, part 108 Fair Housing Advertising. Prohibitions related to
discriminatory advertising are described in 24 CFR 100.75. Consult with
the Office of Fair Housing and Equal Opportunity for further information.
D. Telecommunications

Where an owner uses a telephone to communicate with members of the public,
applicants, and tenants, the owner must use a telecommunications device
suitable for the hearing-impaired (TTY) or equally effective communication
system (such as a TTY relay service). Owners must provide TTY, unless the
phone company offers it. Exhibit 2-4 presents an optional checklist to determine
whether a communication system is an equally effective alternative to the TTY.

NOTE: Small properties, where the owner relies on face-to-face communications
only and does not use a telephone to communicate with tenants or the public, are
exempt from the requirements of this paragraph. However, the owner must
provide alternative effective means of communication with persons with
disabilities.

2-30 Information about Availability of Accessible Units

A.

Owners must have policies and practices to ensure that information about the
availability of accessible units reaches eligible persons with disabilities. (See
Chapter 4, Section 2, for information about marketing.)

HUD also encourages owners to maintain contact with sources/agencies in the
community who provide services to persons with disabilities so that, when
accessible units become available, persons in need of these units may have the
opportunity to live in them.

2-31 Determining Eligibility of Applicants for Admission and Assistance

A.

In applying the nondiscrimination requirements of Section 504 and the Fair
Housing Act regarding persons with disabilities, owners must ensure that the
policies used at properties covered by this section are consistent with the
requirements in this paragraph and paragraphs 2-32 and 2-33 below.

Owners must determine the eligibility of each applicant on a case-by-case basis.

Owners must admit applicants in accordance with the eligibility requirements of
the particular program/project. (See Chapter 3.)

Owners must uniformly apply the eligibility and tenant selection criteria to all
applicants. (See Chapter 4.)
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E. Owners must not make certain inquiries to determine eligibility.

1.

The Fair Housing Act regulations state that it is unlawful for an owner to
inquire:

a. Whether an applicant for a dwelling, a person intending to reside
in a dwelling after it becomes available, or anyone associated with
an applicant or resident, has a disability; or

b. As to the nature or severity of a disability of such person(s).

Owners may, however, make the following inquiries, provided these
inquiries are made of all applicants, whether or not they are persons with
disabilities:

a. Inquiry into an applicant’s ability to meet the requirements of
tenancy; and

b. Inquiry to determine if an applicant is a current illegal abuser or
addict of a controlled substance.

Some properties may be lawfully restricted to persons with disabilities in
general, or to persons that fall within one or more of three categories of
disability (i.e., physical disability, developmental disability, chronic mental
illness), such as Section 811 PRAC properties or Section 202 Direct Loan
properties. Owners of such properties may make inquiries of all
applicants to determine whether:

a. An applicant qualifies for the housing that is available only to
persons with disabilities, or to members of the category of
disability served by the project; and

b. An applicant qualifies for a priority available to persons with
disabilities or to persons with a particular category of disability.

It is unlawful for an owner to make inquiries designed to determine
whether an applicant may live independently.

It is a good practice for a property’s rental application to define disability
per program requirements and then ask if the applicant qualifies as a
person with disabilities under that definition. The application should also
advise all tenants that if they have a disability, and need a reasonable
accommodation in order to participate in the application process or to
make effective use of the housing program, they have the right to request
such an accommodation. The application should define reasonable
accommodation and explain the process by which the housing provider
will consider requests for reasonable accommodations.
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6. For a discussion of applicable marketing, application, and screening
practices, see Chapter 4.

Example — What Owners May Ask or Must Not Ask Applicants Applying
for Accessible Units

An owner offers accessible units to persons needing the features of these
units on a priority basis. The provider may ask applicants whether they have
a disability such that they will benefit from the features of the units, but may
not in such circumstances ask applicants whether they have other types of
impairments.

F. Owners may verify a person’s disability but must adhere to certain verification
guidelines.

1. The owner may verify a person’s disability only to the extent necessary to
document that applicants:

a. Are qualified for the housing for which they are applying **(see
Figure 3-5 on determining project eligibility and Figure 3-6 for
applicable disability definitions by program type):**

b. Are qualified for deductions used in determining adjusted income;
C. Are entitled to any preference they may claim;
d. Who have requested a reasonable accommodation have a

disability-related need for the requested accommodation or
modification; and

e. Need the design features of the unit.

2. Owners may not require applicants to provide access to confidential
medical records in order to verify a disability.

3. Additional information on verifying eligibility of persons with disabilities
can be found in paragraph **3-28** B and in **Appendix 6**.

2-32  Assigning Accessible Units
A. Applicability

The requirements of this paragraph apply to the following projects and dwelling
units:
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1. Projects with five or more units.

NOTE: HUD recommends that owners of projects with fewer than five
units follow these policies to the extent practicable.

2. Units made accessible under Section 504 as described in Subsection 3
and units designed for disabled families/households when the project was
approved for funding.

B. Eligibility for Accessible Units

1. A percentage of units in most properties contain accessible features.
Eligibility for these accessible units may be limited to a specific population
(e.g., persons with mobility impairments). (See Chapter 3, Section 2, for
more information about project eligibility.)

2. Owners must place applicants eligible for an accessible unit on the
waiting list in accordance with the property’s waiting list procedures. (See
Chapter 4, Section 3, for more information about waiting list
management.)

3. Owners may not prohibit an eligible family with a member who has a
disability from accepting a suitable nonaccessible unit if no accessible
unit is available when the family reaches the top of the waiting list.
Owners must make physical alterations to the nonaccessible unit as a
reasonable accommodation, unless the alterations would result in an
undue financial and administrative burden.

4. If an appropriate-size accessible unit is not available, owners may house
an applicant needing an accessible unit in a larger accessible unit in order
to maximize the use of the accessible features.

C. Order When Assigning Accessible Units

Section 504 requires that owners take reasonable, nondiscriminatory steps to

maximize the use of accessible units by eligible individuals whose disability

requires the accessibility features of a particular unit. As part of this requirement,
owners must assign available accessible units to tenants/applicants in the
following order:

1. When there is a current tenant or qualified applicant with a household
member requiring accessibility features of the unit:

a. Current Tenants. Owners must first offer the unit to an individual
with disabilities currently residing in a nonaccessible unit in the
same project or comparable project under common control, who
requires the features of the unit;
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b. Applicants with Disabilities. If no current tenants require the
special features of the accessible unit, the owner must then offer
the unit to the next qualified applicant on the waiting list with a
family member who needs the features of the accessible unit.
2. When neither a current tenant nor a qualified applicant requires the

features of the available accessible unit:

a. Owners may offer the unit to another tenant or applicant in a
manner consistent with the property’s tenant selection policy and
should incorporate into the lease an agreement that the tenant will
move to a nonaccessible unit of the proper size within the same
property when one becomes available. The lease should state
whether the tenant or the owner will pay for the cost of such
moves. (See paragraph **3-23** on occupancy standards and
overcrowded and underutilized units, and paragraph 4-4 C on
tenant selection plans.)

b. In the case where the members of the tenant household who
required the special features of the accessible unit no longer
reside in the unit, and where the lease permits, owners should
require the remaining members of the household to move to a unit
without accessibility features. The Department strongly suggests
that owners incorporate this provision as an addendum to the
lease to avoid placing themselves in a situation of having to retrofit
additional units.

2-33 Moving Tenants Who Require Special Features into Accessible Units

A.

If a member of a tenant household becomes disabled with an impairment that
requires special accessibility features and the tenant requests an accessible unit,
an owner may move that tenant into an accessible unit in lieu of making the
tenant’s existing unit accessible and usable. (See Chapter 4 for more
information.) However, if a tenant needs only minor modifications to his or her
unit, and does not need a fully accessible unit, the landlord should make the
modifications and leave the project’s fully accessible units available for tenants
who need such units.

If a member of a tenant household is a person who does not need specific
accessible features, but whose disability requires that they live on a particular
floor or location on the floor, the owner must move that tenant household to the
new unit. If such a unit is not available, the owner should assign the tenant to the
next available unit that meets the need of the tenant. This accommodation must
be based on the tenant’s disability-related need for the particular floor or location
on the floor, and not based on the tenant’s personal preferences.
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C.

**|f a tenant household is being moved to a different unit as a reasonable
accommodation to a household member’s disability, then the owner must pay for
the move unless doing so would constitute an undue financial and administrative
burden.**

Example — When Owners Should Move Tenants to Accessible Units

The head of household’s grandmother, who is a member of the
household, cannot climb the two flights of stairs to the unit because she
has arthritis in her knees. The head of household requests that they be
moved to a unit on the ground floor. The owner must move the
household to the next available ground floor unit. If there are no ground
floor units of the correct bedroom size expected to be available within a
reasonable time (e.g., 30 days), the owner may make a unit available by
requiring a tenant in a ground floor unit who is overhoused or
underhoused to move to a unit within the project that is the correct size
for the household.

2-34 Owner Self-Evaluation

A.

The Section 504 regulations required recipients of federal financial assistance to
conduct a self-evaluation of their policies and practices to determine if they were
consistent with the requirements of this section of the Rehabilitation Act of 1973.
The regulations required owners to have completed their self-evaluations no later
than July 11, 1989.

The Section 504 regulations establish owners’ ongoing responsibility to operate
their programs so that they are, when viewed in their entirety, accessible to and
usable by persons with disabilities [24 CFR 8.24]. Although the regulatory
deadlines for completing self-evaluations have now passed, the self-evaluation
continues to be an excellent management tool for ensuring that the owner’s
current policies and procedures comply with the requirements of Section 504.

HUD strongly recommends that owners periodically update their self-evaluations
as one way to help ensure compliance. Updates are particularly important if
there have been alterations to units or units have been added or demolished.
When updating the self-evaluation and implementing its results, owners should
take the following steps.

1. Evaluate current policies and practices, and analyze them to determine if
they adversely affect the full participation of individuals with disabilities in
the owner’s programs, activities, and services.

NOTE: Information on technical resources regarding Section 504
accessibility requirements can be found in paragraph 2-26.
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2. Modify any policies and practices that are not or may not be in
compliance with Section 504.

3. Take appropriate corrective steps to remedy those policies and practices
that are either discriminatory or have a discriminatory effect.

4. Document the process and activities used to update the self-evaluation.

NOTE: Under Section 504 regulations, owners were required to complete one
self-evaluation. HUD does not review or approve any subsequent self-
evaluations that owners may wish to complete.

Owners, managing entities, or projects employing 15 or more persons were
required to maintain on file, make available for public inspection, and provide to
the Office of Fair Housing and Equal Opportunity upon request the information
below for at least three years following completion of the evaluation:

1. A list of the interested persons consulted;

2. A description of areas of the project the owner examined and any
problems identified; and

3. A description of any modifications the owner made and of any remedial
steps taken.

Section 504 also required owners to develop a transition plan for completing
structural changes needed to make the property readily accessible to and usable
to persons with disabilities by July 11,1991. Owners were required to prepare
the plan by January 11, 1989.

1. Although the deadlines for preparing and implementing the plan have
passed, transition plans are an excellent management tool for ensuring
continued compliance when structural alterations to a property (e.g.,
building additional units) require further action to continue meeting the
physical accessibility requirements of Section 504.

2. Owners were expected to develop the plan with the assistance of
interested persons. HUD recommends that transition plans include the
following items that were originally required for inclusion in these plans.

a. Identify physical obstacles in the property that limit accessibility to
persons with disabilities.

b. Describe in detail the methods that will be used to make the
project accessible.
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C. Specify the schedule for taking steps to achieve compliance with

the requirements for structural changes, including making a
minimum of 5% of the units accessible to persons with mobility
impairments. If the time period covered by the transition plan is
longer than one year, the plan must identify steps that will be
taken during each year of the transition period.

d. Indicate the person (and his/her title) responsible for implementing
the plan.

e. Identify persons or groups who helped the owner prepare the
plan.

Subsection 3: Physical Accessibility

2-35 Owners’ Requirements for Providing Physical Accessibility

A.

General

In addition to ensuring that projects are operated in a manner that protects
against discrimination and promotes accessibility for persons with disabilities to
enable them to participate fully in the program, there are also requirements
regarding the physical accessibility of properties.

Federally Assisted Multifamily Properties Built after July 11, 1988

Federally assisted multifamily properties built after July 11, 1988 were required to
be constructed to comply with the Section 504 accessibility requirements
contained in 24 CFR 8.22. This regulation requires that a minimum of 5% of the
units in newly constructed multifamily housing be fully accessible in accordance
with the Uniform Federal Accessibility Standards (UFAS) and an additional 2%
be accessible to persons with visual and hearing impairments. This obligation is
an absolute requirement and should have been met during construction. For
buildings that fall within this category, an owner may not justify a failure to have
met these requirements because of an undue financial and administrative
burden.

Accessible Routes

Owners must provide accessible routes to and throughout the property (curb cuts
or modifications, i.e., ramps) and provide accessible parking spaces in an
accessible location as long as such improvements would not result in an undue
financial and administrative burden.
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E.

Owners must make common use facilities, or parts of facilities, and public spaces
accessible to persons with disabilities, as long as such improvements would not
result in an undue financial and administrative burden. This responsibility means
that owners must do everything feasible to make these areas accessible up to
the point at which any further modifications or improvements would result in an
undue financial and administrative burden.

1.

Public spaces include but are not limited to community rooms, laundry
and trash rooms, parking spaces, entrances, sidewalks, public restrooms,
and the management office.

NOTE: If the common use facilities are rented to the public or a business
operates out of this space, Title Il and/or Title Il of the Americans with
Disabilities Act may also apply to these facilities. For further information
on this subject, please refer to the Department of Justice website at
www.usdoj.gov/crt/ada/taprog.htm.

Owners do not have to make each location of an amenity or facility
accessible to persons with mobility impairments (e.g., each laundry room,
each trash room, each entrance).

a. An owner may decide to make one laundry room in a central
location accessible to tenants with mobility impairments, or make
the main entrance accessible but not the side entrances.
However, if only one entrance or amenity is accessible, it must be
accessible to tenants with mobility impairments who live in any
part of the development. For example, it would not be appropriate
to make only one laundry room accessible if the property had
multiple buildings, and only tenants with mobility impairments had
to go out in inclement weather to do their laundry.

b. The owner must make one-of-a kind amenities or facilities
accessible and usable to persons with disabilities or provide an
alternative means for accessibility (management office,
community space, public restroom).

Physical Alterations to Existing Housing

1.

Substantial alterations.

If an owner undertakes physical alterations to a property that has 15 or
more units and the cost of the alterations is 75% or more of the
replacement cost of the completed property, then the owner must follow
the new construction provisions of 24 CFR 8.22 (a) and (b) which requires
that a minimum of 5% of the units be made accessible for persons with
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mobility impairments, and 2% of the units be made accessible for persons
with visual and hearing impairments.

Other alterations.

a.

When an owner undertakes any other alterations to a multifamily
property covered by this handbook that do not qualify as
substantial alterations as described above in subparagraph D.1,
such alterations must be accessible, to the maximum extent
feasible, until at least 5% of the units are accessible for persons
with mobility impairments, and 2% of the units are accessible for
persons with visual and hearing impairments unless HUD
prescribes a higher number pursuant to 24 CFR 8.23 (b) (2).

If alterations of single elements of a dwelling unit, when
considered together, amount to an alteration of the dwelling unit,
the owner must make the entire dwelling unit accessible.

When the owner is not altering the entire unit, 100% of single
elements being altered must be made accessible until 5% of the
units in the property are fully UFAS accessible.

D However, HUD strongly encourages owners, when
undertaking alterations, to make 5% of the units in a
property accessible up front, as that will avoid the
necessity of making every element altered accessible,
which may result in having partially accessible units of little
or no value for persons with mobility impairments, and is
likely to be more costly overall.

2) HUD recommends owners include up to 2% of the units for
persons with hearing and vision impairments.

See paragraph 2-43 and 24 CFR 8.23 (b) (1) for exceptions due to
undue financial and administrative burden and 24 CFR 8.32 (c) for
exceptions regarding alterations that require removing or altering
load-bearing structural members.

Under Section 504, owners are not required to make structural changes
in existing housing facilities where other methods, which may not cost as
much, are effective in making federally assisted housing programs or
activities readily accessible to and usable by persons with disabilities.

2-36 Building Standards
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A. In making physical changes to dwelling units or to common areas, facilities, and

B.

parking, owners:

1. Must follow the Uniform Federal Accessibility Standards (UFAS). (See
paragraph 2-26.); or

2. May depart from particular technical and scoping requirements of UFAS,
if they use other methods that provide substantially equivalent or greater
access to and usability of the building.

Tenant modifications to units must be done in accordance with paragraph 2-47.

2-37 Limitations on Owners’ Obligations to Make Their Housing Physically
Accessible to Persons with Disabilities

A.

Owners are not required to make structural changes where other methods are
effective in achieving compliance with paragraph 2-35.

Owners are not required to make alterations that have little likelihood of being
accomplished without removing or altering a load-bearing structural member.
See 24 CFR 8.32(c).

In some cases, an accessible building entrance cannot be provided without
triggering one of the actions in subparagraph B above or resulting in undue
financial and administrative burden. In such cases, an owner will have to take
other reasonable steps to insure program accessibility, including in some cases,
making additional units accessible in other buildings operated by the owner.

Owners do not have to make mechanical rooms and other spaces accessible
when, because of their intended use, they do not require accessibility by the
public, by tenants, or by employees with physical disabilities.

Owners are not required to install an elevator solely for the purpose of making
units accessible.

Subsection 4: Reasonable Accommodations

2-38 General

A.

In addition to owners’ affirmative obligations to operate their properties in a
nondiscriminatory manner and the specific requirements to make properties
physically accessible to persons with disabilities, owners must also consider
requests for reasonable accommodations from applicants and tenants with
disabilities.
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B. An owner’s responsibility to consider requests for reasonable accommodations is
separate and distinct from the nondiscrimination and accessibility requirements
discussed above in Subsections 2 and 3.

C. It is strongly recommended that owners include statements about the right of
individuals with disabilities to request reasonable accommodations in all written
notices given to applicants and tenants.

2-39 What Are Reasonable Accommodations?
A. A reasonable accommodation is a change, exception, or adjustment to a

program, service, building, dwelling unit, or workplace that will allow a qualified
person with a disability to:

1. Participate fully in a program;
2. Take advantage of a service;
3. Live in a dwelling; or
4, Perform a job.
B. Reasonable accommodations include, for example, those that are necessary for

a person with a disability to use and enjoy a dwelling.

C. To show that a requested accommodation may be necessary, there must be an
identifiable relationship, or nexus, between the requested accommodation and
the individual’s disability.

2-40 Key Principles Regarding Reasonable Accommodations

A. When a family member requires an accessible feature(s), policy modification, or
other reasonable accommodation to accommodate a disability, the owner must
provide the requested accommodation unless doing so would result in a
fundamental alteration in the nature of the program or an undue financial and
administrative burden. A fundamental alteration is a modification that is so
significant that it alters the essential nature of the provider’s operations.

B. If providing such accommodation(s) would result in an undue financial and
administrative burden, the owner must take any other action that would not result
in an undue burden. See Section 2-46 B.
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C. If a provider refuses a requested accommodation because it is not reasonable,

the provider should engage in an interactive dialogue with the requester to
determine if there is an alternative accommodation that would adequately
address the requester’s disability-related needs. If an alternative accommodation
would meet the individuals needs and is reasonable, the provider must grant it.

Under both Section 504 and the Fair Housing Act, a tenant or applicant for
housing makes a reasonable accommodation request whenever he or she
makes it clear to the housing provider that a request is being made for an
exception, change, or adjustment to a rule, policy, practice, service, or physical
structure because of his or her disability. A request can be made by the person
with the disability, a family member, or someone else acting on the individual’s
behalf.

Although a request can be made orally or in writing, it is usually helpful for both
the individual with the disability and the housing provider if the request is reduced
to writing. If the individual with a disability requires assistance in providing a
written reasonable accommodation request, the housing provider should assist
the individual with a disability with this request.

Providers have an obligation to provide prompt responses to reasonable
accommodations requests.

2-41 Reasonable Accommodations — Property Operations

Owners must make reasonable adjustments to their rules, policies, practices, and
procedures in order to enable an applicant or resident with a disability to have an equal
opportunity to use and enjoy the unit and the common areas of a dwelling, or to
participate in or have access to other activities conducted or sponsored by the owner.

2-42 Reasonable Accommodations — Physical Alterations

A.

Generally, owners subject to Section 504 requirements must make and pay for
structural modifications to dwelling units and common areas when needed as a
reasonable accommodation based on a request by a tenant or applicant with a
disability

NOTE: Alterations and structural changes must be made in conformance with
paragraph 2-36 A, Building Standards.

If the owner provides a reasonable accommodation by making a requested
structural modification to a unit, this does not mean that the unit can
automatically be counted as a fully accessible unit that meets the UFAS
standard, unless the modifications made by the owner actually bring the unit into
compliance with that standard.
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Example — When Owners Must Make Reasonable Accommodations

An owner has a policy of updating its waiting list by sending out letters to applicants to see if they are
still interested in being on the waiting list. If a person does not respond within a certain amount of time,
the owner removes the individual from the waiting list. Because of an individual’s disability, he is
unable to understand the nature of this communication and therefore does not respond to the letter. If
requested, the owner would have to reinstate the person to the original place on the waiting list as a
reasonable accommodation to that individual’s disability.

An owner that does not allow residents to have animals must modify the property’s policies and allow a
tenant with a disability to have an assistance animal if the animal is needed as a reasonable
accommodation. (See paragraphs 2-44, **3-29** and 4-24 B for more information about assistance
animals as a reasonable accommodation.)

An owner has a policy of only sending rent notices and other documents to tenants. An applicant with a
disability that periodically results in temporary memory loss requests as a reasonable accommodation
that a copy of all rent notices and requests for information also be sent to a relative who lives in the
community. The owner should modify this policy and send the notices to the designated individual in
order to give the resident an equal opportunity to use her dwelling and comply with her lease
obligations.

An owner requires tenants to pay rent by personal check. One resident has a disability and is unable to
manage a personal checking account. The owner must allow that resident’s request for an
accommodation to pay rent in cash or by money order, as this is a reasonable adjustment to the
property’s procedures that will allow this resident to have an equal opportunity to participate in the
housing program.

Example — Requests for Reasonable Accommodations or Housing Adjustments

An applicant who is hearing impaired has been determined to be otherwise qualified under program
requirements and the owner’s tenant selection plan. The applicant asks that her unit be fitted with a
visual smoke detector. The owner must accommodate the request unless it would result in undue
financial and administrative burden. This limitation applies to all of the examples.

An individual with a mobility impairment requests that grab bars be installed in the bathroom.
A visually impaired tenant requests a name plate/unit number in Braille on mailbox.

A hearing-impaired tenant requests visual intercom to know when guests have arrived and to receive
notice that he has messages at the office. If owner already provides some type of intercom service to
all tenants, he must accommodate this request. However, if the owner provides no such service, he
can deny the request if he determines that it would represent a support service not provided by the
project and providing this request would result in a fundamental alteration of the program.

2-43 Limits on Obligations to Provide Reasonable Accommodations

A. Fundamental Alteration. Owners are not required to take any action that would
result in a fundamental alteration in the nature of the program. A fundamental
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alteration is a change so significant that it alters the essential nature of a
provider’s operations. For a detailed explanation of fundamental alteration, see
Exhibit 2-5.

B. Undue Financial and Administrative Burden. The determination of undue
financial and administrative burden must be made on a case-by-case basis,
involving various factors, such as the cost of the reasonable accommodation, the
financial resources of the provider, the benefits the accommodation would
provide to the requester, and the availability of alternative accommodations that
would adequately meet the requester’s disability related needs. For examples of
undue financial and administrative burden, see Exhibit 2-6.

C. Owners are not required to make structural changes that would impose an undue
financial and administrative burden, even if alternatives to making housing
programs or activities readily accessible to and usable by persons with
disabilities are not effective.

1. HUD Field Offices will consider a request to use the residual receipts
account to pay for alterations under Section 504.

2. Under HUD requirements, the reserve for replacement account is to be
used for replacing existing items. (See Handbook 4350.1, Multifamily
Asset Management and Project Servicing.) If HUD approval is received
for using the reserve for replacement account for any other purpose (e.g.,
Section 504 alterations), then the account must be replenished through
property rental income, generally within one year.

D. When a request for a reasonable accommodation will result in an undue financial
and administrative burden, the owner must provide all other needed
accommodations up to the point at which further accommodations would result in
an undue financial and administrative burden.

Example — Reasonable Accommodation that Creates an Undue Financial and Administrative
Burden

Project A is a 100-unit HUD assisted project. A tenant in this project needs more than $5,000 in
structural changes for his unit to be accessible to him. The owner of Project A could not cover the
costs of such extensive structural changes without a rent increase. Residual receipts are insufficient
to cover the changes, and the replacement reserve cannot be replenished within one year. The
project does not have sufficient administrative staff to explore numerous possibilities for obtaining
funding for such structural changes. Generally an owner would not be required to make such
extensive structural changes because of the burden involved. Note that the amount an owner is
required to spend to make units accessible could vary based on the size of the project what the
owner of a large project may be able to spend in making units accessible may be an undue burden on
smaller projects.
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Example — Reasonable Accommodation that Does Not Create an Undue Financial and
Administrative Burden

An applicant with a mobility impairment wants to live in a dwelling unit in a particular rental housing
property. The owner requires all tenants to hand-deliver their rent to the rental office. The unit is
almost a block away from the rental office, but there is a mailbox located just a few yards from the unit
entry door. Under 24 CFR 100.204, the owner or manager of an apartment complex must permit the
applicant to mail the rent payment to the rental office. This policy accommodation would not pose an
undue financial and administrative burden on the owner and allows the applicant to have equal
opportunity to use and enjoy the unit.

E. For other guidance on how to determine whether a reasonable accommodation
would result in an undue financial and administrative burden, refer to HUD
Handbook 4350.1, Multifamily Asset Management and Project Servicing.

2-44 Assistance Animals as a Reasonable Accommodation

A. Assistance animals are not pets. They are animals that work, provide
assistance, or perform tasks for the benefit of a person with a disability, or
animals that provides emotional support that alleviates one or more identified
symptoms or effects of a person's disability. Assistance animals often referred
to as service animals, "assistance animals," support animals, or therapy
animals  perform many disability-related functions, including but not limited to
guiding individuals who are blind or have low vision, alerting individuals who are
deaf or hard of hearing to sounds, providing minimal protection or rescue
assistance, pulling a wheelchair, fetching items, alerting persons to impending
seizures, or providing emotional support to persons with disabilities who have a
disability-related need for such support.

B. A housing provider may not refuse to allow a person with a disability to have an
assistance animal merely because the animal does not have formal training.
Some, but not all, animals that assist persons with disabilities are professionally
trained. Other assistance animals are trained by the owners themselves and, in
some cases, no special training is required. The question is whether or not the
animal performs the disability-related assistance or provides the disability-related
benefit needed by the person with the disability.

C. A housing provider’s refusal to modify or provide an exception to a "no pets" rule
or policy to permit a person with a disability to use and live with an assistance
animal would violate Section 504 of the Rehabilitation Act and the Fair Housing
Act unless:

1. The animal poses a direct threat to the health or safety of others that
cannot be reduced or eliminated by a reasonable accommodation,
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2. The animal would cause substantial physical damage to the property of
others,
3. The presence of the assistance animal would pose an undue financial
and administrative burden to the provider, or
4. The presence of the assistance animal would fundamentally alter the
nature of the provider's services.
D. The fact that a person has a disability does not automatically entitle him or her to

2-45

an assistance animal. There must be a relationship between the person’s
disability and his or her need for the animal.

E. A housing provider may not require an applicant or tenant to pay a fee or a
security deposit as a condition of allowing the applicant or tenant to keep the
assistance animal. However, if the individual’s assistance animal causes
damage to the applicant’s unit or the common areas of the dwelling, at that time,
the housing provider may charge the individual for the cost of repairing the
damage if the provider regularly charges tenants for any damage they cause to
the premises.

Subsection 5: Additional Fair Housing Act Requirements

Fair Housing Act Basic Accessibility Requirements

The Fair Housing Act requires that all buildings designed and constructed for first
occupancy after March 13, 1991 meet certain basic accessibility requirements. This
requirement applies to all new construction, regardless of the presence of federal
financial assistance. See 24 CFR 100.205. Owners of properties that should have been
constructed in accordance with these requirements but were not, are obligated to retrofit
their units to bring them into compliance with the Act. If a tenant in one of these
properties requests modifications to a unit that should have been made at the time of
construction, the owner has an affirmative obligation to make and pay for those
modifications as part of its original obligation to conform to the Fair Housing Act design
and construction requirements.

6/07

2-42 HUD Occupancy Handbook
Chapter 2: Civil Rights and
Nondiscrimination Requirements



Section 3:
4350.3 REV-1
Additional Nondiscrimination and Accessibility

Requirements for Persons with Disabilities

Subsection 4:
Reasonable Accomodations

2-46 Additional Fair Housing Act Requirement to Allow Tenant Modification of
the Premises

A. A person with disabilities has the right under the Fair Housing Act to make
reasonable modifications to any part of his or her unit or the related common
areas at his or her own expense.

B. In HUD subsidized multifamily housing, the Section 504 requirements placing the
responsibility on the owner to pay for requested reasonable accommodations,
including structural changes to the premises, supersede the Fair Housing Act
provisions placing the burden of paying for structural changes on the tenant. In
the circumstance where the requested structural modification to a HUD-funded
property does constitute an undue financial and administrative burden, and the
tenant still wanted that particular modification to be made, the Fair Housing Act
would then authorize the tenant to make and pay for the accommodation.

2-47 Owner and Tenant Responsibilities When Tenant Modifies Unit in
Accordance with the Fair Housing Act

A. Owners must permit the modifications if they are reasonable and may be
necessary to afford a person with a disability full enjoyment of the premises.

B. Owners may, where it is reasonable to do so, impose the condition that when
vacating the unit, the tenant will restore the interior of the premises to the state
that existed before the modification, reasonable wear and tear excepted. The
owner should not require the tenant to restore the unit to the state that existed
before the modification if the modification benefits the property or is needed by
another tenant.

Example — Owners Requiring Tenants to Restore Units to Their
Original Condition

For marketing reasons or operational considerations, the owner may
require the tenant to raise cabinets that have been lowered or replace
roll-under lavatories with the previously existing vanity/sink combination.

C. Owners may not require any increased security deposits for persons with
disabilities. However, where it is necessary in order to ensure that funds will be
available to pay for restorations at the end of the tenancy, the Fair Housing Act
allows the owner to negotiate as part of a restoration agreement, a provision
requiring that the tenant pay into an interest bearing escrow account, over a
reasonable period, a reasonable amount of money not to exceed the cost of the
restorations. The interest of such an account must accrue to the benefit of the
tenant.
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4350.3 REV-1 Additional Nondiscrimination and Accessibility
Requirements for Persons with Disabilities
Subsection 5:
Additional Fair Housing Act Requirements
D. Owners may condition permission for a modification on the tenant’s providing

reasonable assurances that the work will be done in a workmanlike manner and
that any required building permits will be obtained.

Section 4: Housing Discrimination Complaints and Compliance Reviews

2-48 Housing Discrimination Complaints

A.

HUD is responsible for responding to complaints involving the Fair Housing Act,
Section 504 requirements, and other civil rights requirements.

Anyone who believes that he or she has been subject to discriminatory treatment
from the owner of a particular property may file a housing discrimination
complaint.

If applicants or tenants indicate to an owner that they want to file a housing
discrimination complaint, the owner should:

1. Refer the individual to HUD;

2. Provide the individual with FHEO’s pamphlet, Fair Housing It's Your
Right (HUD-1686-FHEO, March 2001); and/or

3. Review his/her property’s policies and procedures to determine whether
the individual's assertions have any merit and make corrections as
necessary to ensure compliance with Fair Housing requirements.

Housing discrimination complaints should be directed to the HUD Regional Office
of Fair Housing and Equal Opportunity responsible for the location in which the
complaint occurred. FHEO staff will respond to complaints in accordance with
established HUD procedures.

2-49 Compliance Reviews

Compliance reviews are conducted by FHEO staff in accordance with Departmental
procedures. The procedures for FHEO reviews of Title VI requirements are discussed in
HUD FHEO Handbook 8040.1, Compliance and Enforcement Procedures for Title VI of
the Civil Rights Act of 1964. The procedures related to compliance with the Fair
Housing Act are covered in HUD FHEO Handbook 8024.1, Title VIII Complaint, Intake,
Investigation, and Conciliation Handbook.
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And Compliance Reviews

Chapter 2 Exhibits

2-1 Examples of Undue Distribution of Accessible Units
http://www.hud.gov/offices/adm/hudclips/handbooks/hsgh/4350.3/43503e2-
1HSGH.pdf

2-2 Examples of Requests for Auxiliary Aids and Reasonable Accommodations by Persons
with Disabilities
http://www.hud.gov/offices/adm/hudclips/handbooks/hsgh/4350.3/43503e2-
2HSGH.pdf

2-3 Sample Notification of Nondiscrimination on the Basis of Disability Status
http://www.hud.gov/offices/adm/hudclips/handbooks/hsgh/4350.3/43503e2-
3HSGH.pdf

2-4 Suggested Checklist to Determine Whether a Communication System Is an Equally
Effective Alternative to the TTY
http://www.hud.gov/offices/adm/hudclips/handbooks/hsgh/4350.3/43503e2-
AHSGH.pdf

2-5 Examples of Fundamental Alterations
http://www.hud.gov/offices/adm/hudclips/handbooks/hsgh/4350.3/43503e2-
5HSGH.pdf

2-6 Financial and Administrative Burden
http://www.hud.gov/offices/adm/hudclips/handbooks/hsgh/4350.3/43503e2-
6HSGH.pdf
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http://www.hud.gov/offices/adm/hudclips/handbooks/hsgh/4350.3/43503e2-2HSGH.pdf
http://www.hud.gov/offices/adm/hudclips/handbooks/hsgh/4350.3/43503e2-3HSGH.pdf
http://www.hud.gov/offices/adm/hudclips/handbooks/hsgh/4350.3/43503e2-4HSGH.pdf
http://www.hud.gov/offices/adm/hudclips/handbooks/hsgh/4350.3/43503e2-1HSGH.pdf
http://www.hud.gov/offices/adm/hudclips/handbooks/hsgh/4350.3/43503e2-5HSGH.pdf
http://www.hud.gov/offices/adm/hudclips/handbooks/hsgh/4350.3/43503e2-6HSGH.pdf
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Exhibit 2-1: Distribution of Accessible Units

Paragraph 2-25 requires owners to the maximum extent feasible to distribute accessible units
throughout projects and sites subject to reasonable health and safety requirements.
Reasonable requirements include the following:

1.  Adhering to building codes that cover the distribution of accessible units.

a. Any building codes used for a project that are not referenced in the Minimum Property
Standards Handbook (4910.1) must be approved by the HUD Field Office.

b. Note that the Minimum Property standards, ANSI 117.1, and the Uniform Federal
Accessibility Standards do not cover the distribution of accessible units.

OR

2. Following local or state health and safety requirements for the distribution of accessible
units throughout the project and site when there is no HUD-approved building code that
covers the distribution of accessible units.

OR

3. Establishing owner health and safety standards for distributing accessible units in the
absence of building codes or local or state health and safety requirements that cover the
distribution of accessible units. The Office of Fair Housing may ask to see such standards
to determine if they are reasonable.
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Exhibit 2-2: Examples of Requests for Auxiliary Aids and Reasonable
Accommodations by Persons with Disabilities

NOTES:

The extent of actions that owners are required to take under Section 504 are limited by

paragraph 2-37

Whether an owner must provide an auxiliary aid or reasonable accommodation will
depend on the facts and circumstances of each case.

REQUEST

FULFILL REQUEST?

Visually impaired tenant requests tactile signage on
the mailbox.

YES.

Hearing-impaired tenant prefers face-to-face
communications and requests the owner to provide
a sign language interpreter for all meetings.

The owner may deny this request when a
telecommunications device for the hearing-
impaired or equally effective system would suffice.
However there may be certain types of meetings
where the only way to provide effective
communication is to provide a sign language
interpreter and in such a situation the interpreter
must be provided unless it would be a an undue
financial and administrative burden

An applicant who is hearing impaired has been
determined to be otherwise qualified under
program requirements and the owner’s tenant
selection plan. She asks that her unit be fitted with
a visual smoke detector.

YES.

Applicant who is visually impaired asks to review a
lease with enlarged print.

Owner must accommaodate this request because
the owner can easily and inexpensively have these
documents photocopied with enlarged print.

Blind applicant requests a copy of application,
lease, and *HUD-50059** in Braille.

With the initial request, by a tenant or applicant,
owner would have to investigate the burdens of
providing these documents in Braille. If the owner
determines that it is an undue administrative and
financial burden, the owner must seek other
methods of communication that are not undue
burdens. As alternatives, the owner may consider
providing the applicant with a tape recording of
these documents or having an office staff person or
other person read the materials to the
applicant/tenant. Applicants/tenants who need
material in Braille often know of sources for this
service performed at reasonable cost.
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REQUEST

FULFILL REQUEST?

An applicant to a family property is a quadriplegic
and uses an assistance animal. The applicant
requests the owner to waive a policy prohibiting
animals in units to permit him to use an assistance
animal

YES. The owner must permit the applicant to keep
the assistance animal if needed as a reasonable
accommodation to afford him equal opportunity to
use and enjoy the unit and property.

Blind tenant requests copies of the day-to-day
communications in Braille (notices of recertification,
communications regarding maintenance services,
eviction notice).

Owner investigates feasibility of providing such
communications in Braille. If owner determines
that this would be an undue financial and
administrative burden, the owner must take other
steps to accommodate the tenant (e.g., call tenant
on telephone to relay information, provide tape
recording of lengthy information or of information
for which owner wants to keep record).

Owner requires tenants to pay their rent at the YES
office. Tenant who is mobility impaired requests as

a reasonable accommodation to mail the rent

check.

Tenant with emotional disability requests YES

assistance animal as reasonable accommodation
and provides documentation of relationship
between disability and need for the animal.

Otherwise eligible applicant with mobility
impairment wishes to rent federally assisted
townhouse and asks that an elevator be installed in
the unit as a reasonable accommodation

In all likelihood, provision of an elevator will pose
an undue financial and administrative burden.
However, the landlord should explore other options
(if any), for accommodating the tenant in this or a
different unit.

Tenant with mobility impairment requests that a
grab bars be installed in her bathroom.

YES unless provision of these grab bars would be
an undue administrative and financial burden.

Tenant who uses a walker asks that she be moved
to a first floor apartment as an accommodation to

her physical disability since she cannot climb stairs.

YES as soon as a first floor apartment is available.
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Exhibit 2-3: Sample Notification of Nondiscrimination on the
Basis of Disability Status

Owners must provide the information specified in paragraph 2-29 in all written communications
with the public. Owners may use this exhibit as guidance in providing this information.

INSTRUCTIONS:

Paragraphs 1 and 2 and the name and address apply to owners, managing entities, or
projects employing 15 or more people.

Paragraph 1 applies to all other properties.
1. (Owner or project name) does not discriminate on the basis of disability

status in the admission or access to, or treatment or employment in, its federally
assisted programs and activities.

2. The person named below has been designated to coordinate compliance with the
nondiscrimination requirements contained in the Department of Housing and Urban

Development’s regulations implementing Section 504 (24 CFR, part 8 dated June 2,
1988).

Name

Address

City State Zip
( )

Telephone - Voice

( )
Telephone — TTY

HUD Occupancy Handbook 6/07
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Exhibit 2-4: Suggested Checklist to Determine Whether a Communication System
is an Equally Effective Alternative to the TTY

(See paragraph 2-29)

Required Criteria

Meets

Does Not Meet

1. Provides a simultaneous connection
between calling and receiving parties.

a. There are two phone lines: one for
the TTY and a second for the regular
telephone.

b. An operator serves as a “link”
between hearing-impaired and
hearing parties, simultaneously
typing or “voicing” information they
receive from either phone line.

2. Guarantees confidentiality.

a. Operators do not discuss with other
persons names of calling and
receiving parties or any information
exchanged during conversations.

b. Operators know their role as a
neutral “link” and do not participate
in conversations between the two
parties or volunteer information to
either party.

c. Any printed copies made of
conversations are disposed of
routinely.

3. Is usable by both local and long distance
callers at no greater cost to the caller
than the same call would be if placed on
other telephone systems made available
by the owner.

4. Is available for use during all normal
working hours.

5. Places no time limits on calls.

6. Refuses no calls.
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Required Criteria Meets Does Not Meet

7. Alters no conversations. Operators
convey all information accurately; they
do not “edit” conversations in any way.

8. Has the capacity to handle a reasonable
number of calls without undue delay.

a. Appropriate outreach efforts have
been published and the system has
been appropriately advertised so
that callers in both the hearing-
impaired and hearing communities
are aware of its existence.

b. If there is a heavy volume of calls,
the system has the ability to place
callers on “hold” for short periods of
time until an operator becomes
available.
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Exhibit 2-5: Examples of Fundamental Alterations

Actions that would result in a fundamental alteration in the nature of a recipient’s (owner’s)
program or activity may include the following:

lease or program requirements;

1. Actions that would require substantial modifications to or the elimination of essential

. Actions that would require the owner to provide supportive services, e.g., counseling,
medical, or social services that fall outside the scope of the services that the owner

offers to tenants; and

. Actions that would require the owner to offer housing of a fundamentally different

nature than the type of housing that the owner does offer.

Example — Fundamental Alterations

Example of alterations in the nature of the program or activity.

IMPORTANT - In evaluating whether a fundamental alteration would occur, owners
must consider the facts and circumstances of each case.

Jim suffers from a neurological disorder that requires 24-hour nursing care. The
owner does not provide this medical service in the housing that he offers. Although
the owner must allow Jim to obtain the nursing care on his own, it would constitute a
fundamental alteration in the nature of the program or activity to require the owner to
provide this medical service at the owner’s expense.

Examples of alterations in the nature of the program or activity that are not
fundamental are the following.

Jean is a quadriplegic and uses a dog to assist her in her daily living. She lives in a
family project that forbids tenants from keeping animals in their units. It would not
constitute a fundamental alteration in the nature of the program or activity to require
the owner to make an exception to the rule so that Jean can keep her assistance
animal.

Delores is hearing impaired and requests that the owner provide closed captioning on
the television in the project’s community room. It would not constitute a fundamental
alteration in the nature of the program or activity to require the owner to purchase a
closed caption decoder and attach it to the television.
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EXHIBIT 2-6: EXAMPLES OF UNDUE FINANCIAL AND ADMINISTRATIVE BURDEN

Neither Section 504 nor the Fair Housing Act requires owners to provide accommodations that
are an undue financial and administrative burden. Whether a particular accommodation will be
an undue financial and administrative burden will depend on the facts and circumstances of the
individual case. The following examples describe circumstances in which the owner generally
would not be required to provide the particular accommodation requested. See also paragraph
2-46, which provides further guidance on determining whether undue financial and
administrative burdens exist.

1. Marge, who suffers from chemical sensitivity disorder, has requested that
the owner survey all tenants in the building to determine the time of day
and the chemicals they will use to clean their units. She has asked that
the owner compile this information for her on a weekly basis so that she
can plan to be away from her unit at the time certain chemicals are used.
For the owner to accommodate Marge, it would require an ongoing
administrative burden that could not be handled by the existing staff.
However, it would not be an undue financial and administrative burden for
the owner to notify Marge in advance before cleaning common areas and
to use nonchemical alternative cleaning methods where practical.

2. The owner has made the community room available to a local service
organization every Wednesday morning to provide routine health
screening to the tenants. William, Delores, Ann, and Rene, who are
individuals with disabilities, all have conflicts with the scheduled day
because of their own regularly scheduled medical appointments. Each
has requested that the screening services be provided on a different day.
It would be an undue financial and administrative burden for the owner to
coordinate these requests and to decide which tenant will be
accommodated and which ones will not. However, it would not be an
undue financial and administrative burden for the owner to request that
the local service organization vary its schedule so that more tenants could
be accommodated.

3. Tom has a mobility impairment. He requests that the owner of his HUD
assisted project make his unit accessible by making extensive
modifications to the unit. The owner gets two estimates of the cost of
doing the modifications. The project rental income will not cover even the
lower of the bids without a rent increase or a reduction in services or
benefits to other tenants. However, the project has a large residual
receipts account. The owner in this example requests HUD approval to
use money from this account to accommodate Tom’s request. The owner
receives HUD approval and makes the requested alterations.

NOTE: HUD will consider a request to use residual receipts to pay for
alterations under Section 504. If this property was owned by a housing
provider that was not covered by Section 504, then under the Fair
Housing Act, Tom would still have the right to make the alterations he
needs at his own expense.
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Diane has a mobility impairment. She asks the owner of her HUD
assisted project to make her unit accessible by making extensive
modifications to the unit. As in the first example, the project rental income
will not cover the cost of the alterations. In this example, the project does
not have funds in the residual receipts account, but does have a large
reserve for replacement account.

In this case, the cheapest estimate to accommodate Diane’s request is
sizable enough to require a rent increase to replenish the reserve for
replacement account within one year. It would be a financial and
administrative burden for the owner to make all of the modifications
requested, but it may not be a financial and administrative burden for the
owner to make some of the modifications and allow Diane to make the
rest at her own expense.

Midtown Apartments is a HUD assisted housing project. There are five
parking spaces located outside the main entrance to the building and
another parking lot with 20 spaces a half block away. All five of the
parking spaces near the entrance to the building have been assigned to
disabled residents who need a parking space near their door because of
their disabilities. A sixth tenant with a mobility impairment moves into
Midtown Apartments and requests a parking space near his door. The
owner has explored the options and concluded that the only way to
provide more parking spaces near the door would be to widen the parking
area by purchasing valuable real estate next door. It would be an undue
financial and administrative burden for the owner to provide the sixth
tenant with a parking space near the entrance, however, it would be an
appropriate accommodation for the owner to provide the sixth tenant with
an assigned parking space in the lot a half block away until such time as
one of the five spaces near the door becomes available.
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CHAPTER 3. ELIGIBILITY FOR ASSISTANCE AND OCCUPANCY

3-1 Introduction

A. This chapter discusses the requirements and procedures for determining whether
applicant families may participate in HUD-subsidized multifamily housing
programs. Described in this chapter are steps an owner must follow to determine
whether a family is eligible to receive assistance in a HUD-subsidized multifamily
property and eligible to live in a specific property and unit. These activities are
described in a sequential order; however, owners may deviate from this
sequence based on project circumstances as long as they determine an
applicant’s eligibility before admitting the family to the property.

1. While this chapter provides the rules for eligibility, the processes for
developing and maintaining a waiting list and correctly selecting an
applicant for the next available unit are addressed in Chapter 4, Sections
3 and 4. Determining and verifying annual income, which is an eligibility
requirement, is addressed in Chapter 5.

2. Subsequent chapters in the handbook address activities that occur once
an owner determines that a family is eligible for tenancy, such as leasing,
recertification, terminations, billing, and reporting.

B. This chapter is divided into three sections, each of which identifies the variations
in eligibility requirements based upon type of subsidy. The three sections are as
follows:

. Section 1: Program Eligibility, which describes the criteria by which the
owner must determine whether a family is eligible to receive assistance;

° Section 2: Project Eligibility, which describes the criteria by which the
owner must determine whether a family is eligible to reside in a specific
property (e.g., project eligibility limited to a specific population, unit size,
and occupancy standards); and

° Section 3: Verification of Eligibility Factors, which describes how the
owner should collect information to document family composition,
disability status, social security numbers (SSNs), and other factors
affecting eligibility for assistance.

HUD Occupancy Handbook 3-1 06/07
Chapter 3: Eligibility for Assistance and Occupancy



4350.3 REV-1

3-2

Key Terms

A.

There are a number of technical terms used in this chapter that have very
specific definitions established by federal statute or regulations or by HUD.
These terms are listed in Figure 3-1 and their definitions can be found in the
Glossary to this handbook. It is important to be familiar with these definitions

when reading this chapter.

The terms disability and persons with disabilities are used in two contexts
for civil rights protections, and for program eligibility purposes. Each use has

specific definitions.

1. When used in context of protection from discrimination or improving the
accessibility of housing, the civil rights-related definitions apply.

2. When used in the context of eligibility under multifamily subsidized
housing programs, the program eligibility definitions apply.

NOTE: See the Glossary for specific definitions and paragraph 2-23 for an

explanation of this difference.

Figure 3-1: Key Terms

Applicant

Assistance animals
Chronically mentally ill
Citizen

Developmentally disabled
Disabled family

Disabled household
Displaced family

Elderly family

Elderly person

Eligible noncitizen

*Enterprise Income Verification (EIV)*

Evidence of citizenship or eligible
status

Family
Income limit

Independent student

Live-in aide

Mixed family

National

Near-elderly family

Noncitizen

Nonelderly disabled family

PAC (Project Assistance Contract)
Person with disabilities

Physical disability

PRAC (Project Rental Assistance
Contract)

Prorated assistance

RAP (Rental Assistance Payment)
Remaining member of a tenant family
Rent Supplement

Section 8
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Program Eligibility

Section 1: Program Eligibility

3-3  Key Regulations
This paragraph identifies key regulatory citations pertaining to Section 1: Program
Eligibility. The citations and their titles (or topics) are listed below.
A. Income Limits
. 24 CFR 5.609, and 5.653 (Annual income and income eligibility)
B. Disclosure of Social Security Numbers
° 24 CFR 5.216 Disclosure and Verification of Social Security and Employer
Identification Numbers
C. Consent Forms
. 24 CFR 5.230, 5.232 (Consent by applicants and assisted participants
and penalties for failing to sign consent forms)
D. Restrictions on Assistance to Noncitizens
o 24 CFR part 5, subpart E  Restrictions on Assistance to Noncitizens
E. Restrictions on Eligibility of Students for Section 8 Assistance
o 24 CFR 5.612 Restrictions on assistance to students enrolled at an
institution of higher education.
F. *Mandatory Use of Enterprise Income Verification System
. 24 CFR 5.233 Mandated Use of HUD’s Enterprise Income Verification
(EIV) System *
3-4  Eligibility Determinations — General
Owners are required to determine whether applicants are eligible to occupy the
subsidized property and receive housing assistance. Eligibility is determined by federal
statute and HUD regulation. For HUD programs, eligibility is only determined at move-in
or at initial certification, *(e.g. when a Section 236 tenant starts receiving Section 8
assistance)* except as discussed in paragraphs 3-13, Determining Eligibility of Students
for Assistance and 3-16, Determining the Eligibility of a Remaining Member of a Tenant
Family. HUD's general eligibility requirements are found in HUD's regulations at 24
CFR, part 5.
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3-5 Key Program Eligibility Requirements

Applicants and tenants must meet the following requirements to be eligible for
occupancy and housing assistance. Subsequent paragraphs provide more detailed
information about income limits, SSNs, and consent forms.

A.

B.

The family’s annual income must not exceed program income limits.

*Applicants and tenants must disclose SSNs for all household members, except
those who do not contend eligible immigration status, and tenants age 62 or older
as of January 31, 2010, whose initial determination of eligibility was begun

before January 31, 2010, and provide verification of the complete and accurate
SSN assigned to them.*.

All adults in each applicant family must sign a *Consent for the* Release of
Information prior to receiving assistance and annually thereafter.

The unit for which the family is applying must be the family’s only residence.

An applicant must agree to pay the rent required by the program under which the
applicant will receive assistance.

Only U.S. citizens or eligible noncitizens may receive assistance under Section 8,
Section 236, Rent Supplement, Rental Assistance Payment (RAP), and Section
202/8 programs.

All information reported by the family is subject to verification.

Various subsidy or insurance programs may impose additional occupancy
restrictions.

3-6 Income Limits

HUD establishes income limits and revises them annually to ensure that federal rental
assistance is provided only to low-income families. This paragraph defines income limits
and describes how the owner must use them to determine applicant eligibility for HUD-
subsidized multifamily properties. The following paragraphs describe which schedules
apply to each type of subsidy.

A. Income Eligibility
Except under limited circumstances, in order for an applicant to be eligible for
occupancy, the applicant family’s annual income must not exceed the applicable
income limit (see paragraph 5-4 for the definition of annual income). This limit
depends upon the type of subsidy and family size.
HUD Occupancy Handbook 3-4 8/13
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B. Establishing Income Limits

1. HUD establishes and publishes income limits for each county or
Metropolitan Statistical Area (MSA) in the country. The income limits are
based on the median income of the geographic area for which the limit is
established. Therefore, the income limit for one city or county is likely to
be very different from the income limit for another city or county.

2. Income limits are published annually and are available from the local HUD
office or on-line at *http://www.huduser.org/portal/index.html* .

3. Income limits are based on family size and the annual income the family
receives. (Chapter 5, Exhibit 5-1 describes what is included in annual
income.)

NOTE: In the case of a property with multiple buildings that are subject to
different income limits, the owner may use the higher income limit for the
entire property.

C. Timing of Income Eligibility Determinations

1. Owners determine income eligibility prior to approving applicants for
tenancy. Owners compare the family’s annual income to the appropriate
income limit prior to placing an applicant on the waiting list. However,
owners may wait until a unit is available to verify the applicant’s income
eligibility.

2. Owners are required to report the income status of each assisted tenant
to HUD at least annually. Tenants whose incomes increase above the
income limit continue to receive assistance so long as they qualify for
assistance in paying rent under the applicable program rules. (See
Chapter 5, Section 4, and Chapter 7, Section 1, for more information)

D. Program Income Limits

The income limits used to determine eligibility vary by program and are as
follows: the Below Market Interest Rate (BMIR) income limit, the low-income
limit, and the very low-income limit. A family’s eligibility for assistance is based
on the income limit applicable to the type of housing assistance the family is to
receive. A family may be income-eligible for one program but have too high an
income for another program.

In addition to the three income limits used to determine eligibility, there is a

fourth the extremely low-income limit used for income-targeting in Section 8

projects but not for eligibility (see paragraphs 4-5, 4-15, and 4-25). These four

income limits are presented in Figure 3-2.
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Figure 3-2: Income Limits

All of these income limits are based on the median income
for a metropolitan statistical area (MSA). This table shows
the four income limits as a percentage of median income
in an MSA.

Income Limit Median Income for the Area

BMIR income limit 95% of median income

Low-income limit 80% of median income

Very low-income limit 50% of median income

Extremely low-income 30% of median income
limit

1. Section 8 Income Eligibility. Section 8 properties, depending upon the
effective date of the initial Housing Assistance Payments (HAP) contract
for the property, use either the low or very low-income limit.

a. Section 8 property owners must use the extremely low-income
limit when selecting applicants to fulfill the income-targeting. (See
paragraphs 4-5, 4-15, and 4-25.)

b. Projects with HAP contracts initially effective on or after October 1,
1981, must admit only very low-income families unless HUD has
approved an exception to admit families whose incomes are above
the very low-income limit.

C. Projects with HAP contracts initially effective prior to October 1,
1981, may admit families up to the low-income limit.

NOTE: Exceptions to income limits may be applicable under
limited circumstances. See paragraph 3-7.

2. Section 236, Rent Supplement, and Rental Assistance Payment (RAP).
These programs use the low-income limit to establish program eligibility.

3. Section 202 without assistance. Use the Section 236 low-income limit
from the table of Income Limits for Section 221(d)(3) BMIR, Section 235
and Section 236 programs to establish program eligibility, with the
following two exceptions:

a. Section 202 projects for which the application was filed prior to
December 15, 1962 are not subject to income limits
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b. For Section 202 projects where income limits above the low-
income limit were approved by HUD prior to July 21, 1972, the
approved higher income limits remain in effect for these projects.

Section 202/162 with Project Assistance Contracts (Section 202 PACs).
These contracts use the low-income limit.

Section 202/811 with Project Rental Assistance Contracts (Section
202/811 PRACSs). These assistance contracts use the very low-income
limit (except properties funded in FY 1995, which use the low-income
limit). Owners must receive approval from HUD Headquarters to admit
families whose incomes are above the very low-income limit. (See
paragraph 3-8.A.3 and 3-20.G.)

Section 221(d)(3) BMIR. This program uses the BMIR income limit, which
is set at 95% of the area median income.

Summary. Refer to Figure 3-3 for a summary of the income limits used to
determine eligibility for each program.

Projects with more than one type of subsidy. In projects with a
combination of subsidy types, such as Section 221(d)(3) BMIR and
Section 236 projects that also have Section 8 in a portion of the property,
owners must use the eligibility income limit based on the type of
assistance provided to the family. For example, applicants for a Section
236 project that receive Section 8 must qualify using the applicable
Section 8 income limit.
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Figure 3-3: Income Limits by Program

Subsidy

Type of Income Limit

Section 8 (pre-1981)

Low, very low, and extremely low-income limit

Section 8 (post-1981)

Very low and extremely low-income limit

Section 236

Low-income limit

Rent Supplement

Low-income limit

Rental Assistance Payment (RAP)

Low-income limit

Section 202 without assistance

Low-income limit
See paragraph 3-6.D.3 for exceptions

Section 202 with Section 8 Assistance

Pre-1981 Low, very low, and extremely low-
income limit

Post-1981 Very low and extremely low-income
limit

Section 202 with Rent Supplement

Low-income limit

Section 202 PACs

Low-income limit

Section 202/811 PRACSs, except those
funded in FY1995

Very low-income limit

Section 202/811 PRACs funded in FY 1995

Low-income limit

Section 221(d)(3) BMIR

BMIR income limit

E. Income Limits and Family Size

1 Income limits vary by family size. Income limits are published based on
the number of persons in the household (for example, 1 person, 2
persons, 3 persons) with increasingly higher income limits for families with

more members.

2. Once the owner determines the applicable income limits based on the
type of subsidy in the property, the owner must determine the appropriate
limits to apply to a family based on family size. In determining the
appropriate income limits, the owner must include some individuals as
part of the family but exclude others.

3. When determining family size for establishing income eligibility, the owner
must include all persons living in the unit except the following:
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a. Live-in aide.

(2) A person who resides with one or more elderly persons,
near-elderly persons, or persons with disabilities, and who:

(@)

(b)
(€)

Is determined to be essential to the care and well-
being of the person(s);

Is not obligated for the support of the person(s); and

Would not be living in the unit except to provide the
necessary supportive services.

2) To qualify as a live-in aide:

(@)

(b)

The owner must verify the need for the live-in aide.
Verification that the live-in aide is needed to provide
the necessary supportive services essential to the
care and well-being of the person must be obtained
from the person’s physician, psychiatrist or other
medical practitioner or health care provider. The
owner must approve a live-in aide if needed as a
reasonable accommodation in accordance with 24
CFR Part 8 to make the program accessible to and
usable by the family member with a disability. The
owner may verify whether the live-in aide is
necessary only to the extent necessary to
document that applicants or tenants who have
requested a live-in aide have a disability-related
need for the requested accommodation. This may
include verification from the person’s physician,
psychiatrist or other medical practitioner or health
care provider. The owner may not require
applicants or tenants to provide access to
confidential medical records or to submit to a
physical examination. (See discussion in Chapter
2)

Expenses for services provided by the live-in aide,
such as nursing services (dispensing of
medications or providing other medical needs) and
personal care (such as bathing or dressing), that
are out-of-pocket expenses for the tenant and
where the tenant is not reimbursed for the
expenses from other sources, are considered as
eligible medical expenses. Homemaker services
such as housekeeping and meal preparation are
not eligible medical expenses. (See Chapter 5 and
Exhibit 5-3 for more information on medical
expenses.)
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(3)

(4)

()

(c) Quialifies for occupancy only as long as the
individual needing supportive services requires the
aide’s services and remains a tenant. The live-in
aide may not qualify for continued occupancy as a
remaining family member. Owners are encouraged
to use a HUD-approved lease addendum that
denies occupancy of the unit to a live-in aide after
the tenant, for whatever reason, is no longer living
in the unit. (See paragraph 6-5.A.4.g for more
information.) The lease addendum should also give
the owner the right to evict a live-in aide who
violates any of the house rules.

(d) Income of a live-in aide is excluded from annual
income. (See Exhibit 5-1.)

(e) *Must disclose and provide verification of their
SSN.*

) Must meet the screening criteria discussed in
Paragraph 4-7 B.5.

A relative may be considered to be a live-in aide if they
meet the requirements in 1, above, especially 1(c).

An adult child is eligible to move into a Section 202/8
project after initial occupancy only if they are essential to
the care or well-being of the elderly parent(s). The adult
child may be considered a live-in aide if all of the
requirements in 1, above, apply and there is a verified need
for a live-in aide in accordance with 2(a), above. (See
Paragraph 7-4.D for more discussion on adult children
moving in after initial occupancy.)

An adult child is not eligible to move into a Section 202
PRAC or Section 811 PRAC after initial occupancy unless
they are performing the functions of a live-in aide and are
eligible to be classified as a live-in aide for eligibility
purposes. (See Paragraph 7-4.E.)

b. Guests. (See the Glossary for the definition.)

4. When determining family size for income limits, the owner must include
the following individuals who are not living in the unit:

a. Children temporarily absent due to placement in a foster home;

b. Children in joint custody arrangements who are present in the

household 50% or more of the time;
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C. Children who are away at school but who live with the family
during school recesses;
d. Unborn children of pregnant women.
e. Children who are in the process of being adopted.
f. Temporarily absent family members who are still considered family

members. For example, the owner may consider a family member
who is working in another state on assignment to be temporarily
absent;

g. Family members in the hospital or rehabilitation facility for periods
of limited or fixed duration. These persons are temporarily absent
as defined in subparagraph f above; and

h. Persons permanently confined to a hospital or nursing home. The
family decides if such persons are included when determining
family size for income limits. If such persons are included, they
must not be listed as the head, co-head, or spouse on the lease or
in the data submitted to TRACS but may be listed as other adult
family member. This is true even when the confined person is the
spouse of the person who is or will become the head. If the family
chooses to include the permanently confined person as a member
of the household, the owner must include income received by
these persons in calculating family income. See paragraph 5-6.D.

5. When determining income eligibility, the owner must count the income of
family members only.

F. Determining the Applicable Income Limit and Eligibility for Assistance

1. After determining family size, the owner must calculate the family’s annual
income as described in Chapter 5, Section 1.

2. After determining family income, the owner must compare the family’s
annual income to the appropriate income limit for the program and family
size.

3. Income-eligible families must have annual income that is less than or

equal to the income limit for the family size.

4. Income-eligible families must also need the assistance. The amount the
family would be required to pay using the applicable HUD rent formula
must be less than the gross rent for the unit or market rent for Section 236
projects.

NOTE: This requirement does not apply to Section 202 PRACs or
Section 811 PRACSs.
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5. IMPORTANT: A household does not need to have income to be eligible
for assisted housing programs that provide rental assistance through an
assistance contract (i.e., Section 8, Rent Supplement, RAP, Section 202
PAC, Section 202 PRAC or Section 811 PRAC).

3-7  Exceptions to the Income Limits in Section 8 Projects
A. Post-1981 Universe

On October 1, 1981, a law became effective limiting income eligibility for Section
8 assistance. At properties with Section 8 contracts effective on or after that date,
only families at or below the very low-income limit are eligible for assistance.
Under certain circumstances, the owner may request an exception to the very
low-income limits. For this universe of properties, HUD has 15% exception
authority, which it allocates on a nationwide basis. Exceptions are described in
subparagraph D below.

B. Pre-1981 Universe

In this universe of properties, the law restricts occupancy by families that are
other than very low-income to 25% of overall occupancy. Properties with Section
8 contracts effective prior to October 1, 1981, may admit applicants with incomes
up to the low-income limit. HUD Headquarters is tracking the 25% restriction on a
nationwide basis. The owner does not need to request an exception to admit low-
income families to these properties.

C. Eligible In-Place Tenants
(Exceptions to the income limits that do not require HUD approval)

In Section 8 properties where fewer than 100% of the units have Section 8
subsidy, some in-place, low-income tenants not receiving Section 8 may be
eligible for assistance without HUD approval for an exception to the very low-
income limit. This policy is permitted so that families will not be displaced when
the circumstances are not the fault of the tenant. Owners may allocate Section 8
assistance to in-place, low-income families only under any of these conditions:

1. The tenant is being converted from RAP or Rent Supplement to Section 8.

2. The tenant is eligible to receive Section 8 in conjunction with the sale of a
HUD-owned project,

3. The tenant is paying more than 30% of income toward rent, and is at or
below the low-income limit (80% of median income).

D. Exceptions to the Income Limits for Post-1981 Properties Requiring HUD
Approval
1. Conditions for exceptions. HUD will consider exceptions to the very low-

income limit in a post-1981 property only under certain conditions.
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If very low-income applicants on the waiting list are substantially
fewer than the number of units in the project, the owner must
market the units to attract very low-income families.

Requests for exceptions may fall into two categories: individual
tenant exceptions for an individual family and project or unit
exceptions for a specific number of units or for an entire property.

2. Individual tenant exceptions. HUD will consider approving owner requests
for individual tenant exceptions under the following circumstances:

a. An in-place tenant would be displaced as a result of substantial
rehabilitation under the Section 8 program; or
b. A family is displaced by a Rental Rehabilitation Demonstration
project or by rehabilitation or development assisted under Section
17 of the Housing Act of 1937.
3. Project or unit exceptions. HUD will consider approving owner requests

under the following circumstances:

a.

A project is financed by a State housing finance agency (HFA).
The HFA published a policy before October 1, 1981, requiring
some of the Section 8 units to be leased to families whose
incomes exceed the very low-income limit; the HFA has enforced,
and will continue to enforce, that policy.

The project is financed under Section 11(b) of the Housing Act of
1937 or under Section 103 of the Internal Revenue Code, and the
very low-income limit would make it impossible for the owner to
comply with financing documents. The bondholders or mortgage
must have been enforcing, and must intend to continue enforcing,
the income mix requirements of those documents.

During development processing, a local government approved a
project on the condition that some of the Section 8 units be leased
to low-income families with incomes above the very low-income
limit. The local government must have submitted this requirement
in writing to HUD, and the owner must have been enforcing it since
the date of initial occupancy.

All or some of the units in the project were intended for a particular
occupant group (e.g., persons with disabilities or elderly persons),
and there are not enough very low-income applicants in that

group.

A project's current waiting list and the owner's marketing efforts
will not provide enough very low-income applicants to fill current or
imminent vacancies, and at least one of the following conditions
exists:
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(2) A mortgage default is likely if HUD does not grant an
exception because rental income and any Section 8
vacancy payments do not cover the project’s essential
operating costs and mortgage payments.

(2) Market studies and rental history show that the very low-
income population is too small to provide enough
applicants to sustain project occupancy.

4, The existence of one of these situations does not entitle an owner to an
exception. HUD has no obligation to grant any exceptions.

5. HUD will review exceptions granted to owners at regular intervals. HUD
may withdraw permission to exercise those exceptions for program
applicants any time that exceptions are not being used or after a periodic
review, based on the findings of the review.

E. Procedures for Requesting and Using Exceptions to the Very Low-Income
Limit in Post-1981 Section 8 Properties

1. Owners of post-1981 properties must submit a written request for an
exception to the very low-income limit, with certification and
documentation as specified in Exhibit 3-1, to the HUD Field Office.

a. The HUD Field Office makes the final decision on requests for
exceptions.
b. In cases where HUD is not the Contract Administrator, the

Contract Administrator must gather and submit all documentation
with its recommendation to the HUD Field Office. The HUD Field
Office makes the final decision on requests for exceptions.

C. If HUD determines that the criterion for any permitted exception
has not been met, its letter to the owner will specify the reasons for
its decision and advise the owner that an appeal may be
considered if additional documentation is submitted to the HUD
Multifamily HUB Director within 30 days. If the request is denied
after submission of additional information, there are no further
avenues of appeal.

2. When using exceptions, owners must adhere to the following:

a. Owners may not reuse individual tenant exceptions if the tenant for
whom the exception was granted moves out or stops receiving
Section 8 assistance.

b. Owners may reuse project or unit exceptions, however, until the
HUD Field Office recalls them, or the timeframe permitting
exceptions expires.
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F. Exceptions to Section 8 Income Targeting Requirements

1. As discussed in paragraph 4-5, owners with Section 8 units are required
to ensure that during a fiscal year at least 40% of the units that become
available, together with initial certifications of in-place tenants, serve
extremely low-income families. If an owner has actively marketed
available units to extremely low-income families and has been unable to
achieve the 40% target for admissions and initial certifications, the owner
is permitted to rent to other eligible families after a reasonable marketing
period has expired.

2. The owner must maintain complete records of the marketing efforts
targeted to extremely low-income families, and must demonstrate that
reasonable efforts were made to fill available units with extremely low-
income families. The owner must also demonstrate that an ongoing effort
to meet the 40% requirement is being made.

3. HUD and/or the Contract Administrator will monitor compliance with this
requirement.

3-8  Admitting Over-Income Applicants

This paragraph describes the circumstances under which a property owner may admit
families that do not meet income limits. The exceptions are listed by program.

A. Section 8, Section 202/8, Section 202 PAC, Section 202 PRAC and Section
811 PRAC Units

If the owner is temporarily unable to lease all units to income eligible families, he
may admit applicants with incomes that exceed the applicable program income
limits with prior written HUD approval. The owner must request HUD approval as
follows:

1. For units with Section 8 assistance, the request must be submitted to the
Field Office in accordance with the procedures above in paragraph 3-7.

2. For units with Section 202/8 or Section 202 PAC assistance, the owner
must submit the information specified in Situation #6 of Exhibit 3-1 to the
Field Office. (See paragraph 3-20.G.)

3. For Section 202 or Section 811 PRAC units, the owner must submit the
information specified in Situation #6 of Exhibit 3-1 to the Field Office. The
Field Office will forward the waiver request with a recommendation to
HUD Headquarters for the final decision on the approval. (See
paragraph 3-20.G)

4, For Section 202/8, Section 202 PAC, Section 202 PRAC and Section 811
PRAC, also see paragraph 3-20.G for a discussion of waiver requests for
approval to rent to families that are not elderly or disabled.
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B. BMIR Units

The owner must not admit income-ineligible applicants without prior written HUD
approval. Any ineligible families that are admitted must pay market rent.

C. Section 236, Rent Supplement, and RAP Units

1.

In some situations, owners may admit families with incomes that exceed
the applicable program income limits to Section 236, Rent Supplement, or
RAP units without HUD approval if there are no income-eligible applicants
available and fewer than 10% of the units are already occupied by tenants
paying market rent.

Any ineligible families that are admitted must pay market rent.

Brookside Gardens is a 100-unit Section 236 project. Currently 92 tenants
pay basic rent, 5 tenants pay market rent, and 3 units are vacant. The
owner may fill the 3 vacant units with tenants paying market rent if there
are no income-eligible applicants available and the owner has taken all
reasonable steps to attract eligible families.

Shady Grove is a 100-unit Section 236 project where 88 current tenants
pay basic rent and 10 tenants pay market rent. The owner must fill the 2
current vacancies with income-eligible tenants.

Example — Admission of Market Rent Applicants

The owner must obtain HUD's approval to admit over-income applicants
who pay market rent if at least 10% of the units authorized under the
interest reduction subsidy are already occupied by tenants paying market
rent.

For determining the 10% of units described in subparagraphs 2 and 3
above, a unit is defined as follows:

a. For properties with Rent Supplement or RAP, units include only
those units covered by the RAP or Rent Supplement contract.

b. For Section 236 properties, units include all units in the project.

Before admitting any ineligible applicants, the owner must take the
following steps:

a. Admit all available eligible applicants, unless there is good cause
for denying assistance.
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b. Take all reasonable steps to attract eligible families, including
using marketing activities most likely to attract eligible applicants
and marketing outside the community or immediate area.

C. Place in the file of any ineligible tenant who is admitted, a written
certification indicating that the requirements in subparagraphs a
and b above have been completed.

D. Admission of Police Officers or Security Personnel in Section 8 Properties

1.

For the purpose of deterring crime in and around the property, owners
may lease a Section 8 unit to a police officer or security personnel who is
over the income limits. Security personnel is defined as a qualified
security professional with adequate training and experience to provide
security services for project residents.

2. To be eligible, the police officer or security personnel must be employed
full-time (at least 35 hours per week) by a governmental unit or private
employer and be compensated by their employer for providing policing or
security services.

3. Owners must submit a written plan to their HUD Field Office or Contract
Administrator for authorization to lease to over-income police or security
personnel. The plan must include:

a. A description of the existing social and physical conditions of the
property and its surrounding area, and the benefits police or
security would bring to the community and property;

b. The number of units in the property;

C. A detailed assessment of the criminal activities and how the safety
of the tenants and security of the project is affected;

d. The qualifications of the police or security personnel and length of
residency;

e. A description of how the owner proposes to check the background
and qualifications of any security personnel who will reside in the
project;

f. Disclosure of any family relationship between the police officer or
security personnel and the owner. The owner includes all
principals or other interested parties;

g. A description of the proposed rent, the current contract rent to the
unit, the owner’s annual maintenance cost for the unit and the
amount of any other compensation by the owner to the resident

HUD Occupancy Handbook 3-17 06/07

Chapter 3: Eligibility for Assistance and Occupancy



Section 1:

Program Eligibility 4350.3 REV-1

police or security personnel. See paragraph 5-27 for guidance on
establishing rent; and

h. Owner or authorized agent signature.

4. Police officers and other security personnel that reside in subsidized units
are subject to the same screening criteria as other applicants.

5. The owner may use the applicable model lease with an added provision
that states that the right of occupancy is dependent on continued
employment as a police officer or security personnel. (See paragraph 6-
12 C for more information)

6. HUD or the Contract Administrator should notify the owners of approval or
rejection within 30 days of submission. Unless there are extenuating
circumstances, the local HUD Office should approve no more than 1% (or
one unit if the property is less than 100 units) of the assisted units on the
property for leasing to police or security personnel.

3-9 Disclosure of Social Security Numbers

*All applicant and tenant household members must disclose and provide verification of
the complete and accurate SSN assigned to them except for those individuals who do
not contend eligible immigration status or tenants who were age 62 or older as of
January 31, 2010, and whose initial determination of eligibility was begun before January
31, 2010. This paragraph explains the requirements and responsibilities of applicants or
tenants to supply owners with this information, the responsibility of owners to obtain this
information, and the consequences for failure to provide the information.*

A. Key Requirements

1. *Applicants and tenants must disclose and provide verification of the
complete and accurate SSN assigned to each household member.
Failure to disclose and provide documentation and verification of SSNs
will result in an applicant not being admitted or a tenant household’s
tenancy being terminated.

2. Exceptions to disclosure of SSN:
a. Individuals who do not contend eligible immigration status.

(2) Mixed Families: For projects where the restriction on
assistance to noncitizens applies and where individuals are
required to declare their citizenship status, proration of
assistance or screening for mixed families must continue to
be followed. In these instances, the owner will have the
tenant’s Citizenship Declaration on file whereby the
individual did not contend eligible immigration status to
support the individual not being subject to the requirements
to disclose and provide verification of a SSN.
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(2)

For Section 221(d)(3) BMIR, Section 202 PAC, Section 202
PRAC and Section 811 PRAC properties, the restriction on
providing assistance to noncitizens does not apply. At
these properties, individuals who do not contend eligible
immigration status must sign a certification, containing the
penalty of perjury clause, certifying to that effect. The
certification will support the individual not being subject to
the requirements to disclose or provide verification of a
SSN. The certification must be retained in the tenant file.

(See Paragraphs 3-12.N, O and P for more information on
mixed families and proration of assistance)

Individuals age 62 or older as of January 31, 2010, whose initial
determination of eligibility was begun before January 31, 2010.

(1)

(@)

The exception status for these individuals is retained even
if there is a break in his or her participation in a HUD
assisted program.

When determining the eligibility of an individual who meets
the exception requirements for SSN disclosure and
verification, documentation must be obtained that verifies
the applicant’'s exemption status. A certification from the
tenant is not acceptable verification of the exemption
status. This documentation must be retained in the tenant
file.*
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*Example:

o Mary Smith does not have a SSN. Mary does
not have to disclose or provide verification of a
SSN because she was 73 years old as of
January 31, 2010, and her initial eligibility for
HUD'’s rental assistance program was
determined when she moved into Hillside
Apartments on February 1, 2009 (initial eligibility
was determined prior to January 31, 2010).

Mary moved out of Hillside Apartments on April
10, 2010 and moved in with her daughter who

was not receiving HUD's rental assistance.

Mary then applied at Jones Village, another HUD
subsidized apartment complex, on November 5,
2010. Because Mary’s initial eligibility to receive
HUD'’s rental assistance was begun prior to
January 31, 2010 (February 1, 2009), Mary is not
required to meet the SSN disclosure and
verification requirements as long as the owner
can verify Mary’s initial eligibility date at Hillside
Apartments was begun prior to January 31,
2010.*

B. Required Documentation

*Applicants and tenants must provide adequate documentation to verify the
complete and accurate SSNs assigned to all household members. Adequate
documentation means a social security card issued by the Social Security
Administration (SSA), an original document issued by a federal or state
government agency, which contains the name and SSN of the individual along
with identifying information of the individual, or other acceptable evidence of the
SSN listed in Appendix 3. *

C. Provisions for *Applicants Disclosure and/or* Documentation of Social
Security Numbers

*An applicant may not be admitted until SSNs for all household members have
been disclosed and verification provided.

1. If all household members have not disclosed and/or provided verification
of their SSNs at the time a unit becomes available, the next eligible
applicant must be offered the available unit.
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2. The applicant who has not disclosed and provided verification of SSNs for
all household members must disclose and provide verification of SSNs for
all household members to the owner within 90 days from the date they are
first offered an available unit.*

3. If the owner has determined that the applicant is otherwise eligible for
admission into the property, and the only outstanding verification is that of
*disclosing and providing verification of* the SSN, the applicant may retain
his or her place on the waiting list for the *90*-day period during which the
applicant is trying to obtain documentation.

4, After *90* days, if the applicant has been unable to supply the required
SSN *and verification* documentation, the applicant should be determined
ineligible and removed from the waiting list (see paragraph 4-20 A).

D. *Circumstances When Tenants Must Provide SSNs

1. SSNs Not Previously Disclosed and/or Verified. SSNs must be disclosed
and verification provided for any household member(s) who have not
previously disclosed a SSN as of January 31, 2010, at the time of the next
interim or annual recertification except for those individuals who do not
contend eligible immigration status or tenants who are age 62 or older as
of January 31, 2010, and whose initial determination of eligibility was
begun before January 31, 2010.

2. Invalid SSN Disclosed. The head of household must be notified when the
EIV Pre-screening Report or the Failed Verification Report (Failed the
SSA Identity Test) in EIV identifies that a household member has provided
an invalid SSN. Discrepancies identified in the SSN disclosed must be
resolved and the correct SSN disclosed, verified and transmitted to
TRACS. See Chapter 9, Enterprise Income Verification (EIV).

3. Assignment of a New SSN. If a tenant or any member of a tenant’s
household is or has been assigned a new SSN, the SSN must be
disclosed and verification provided to the owner at:

a. The time of receipt of the new SSN; or
b. The next interim or regularly scheduled recertification; or
C. Such earlier time as specified by the owner.

4. Adding a New Household Member:

a. Age Six or Older or Under the Age of Six With an Assigned SSN.

When adding a new household member who is age six or older, or
is under the age of six and has a SSN, the tenant must disclose
and provide verification of the SSN of the individual to be added to
the household. This SSN must be provided to the owner at:
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(1)
(2)

The time of the request, or

At the time the recertification that includes the new
household member is processed.

b. Under the Age of Six Without an Assigned SSN.

(1)

(2)

®3)

(4)

()

3-10 Residence Criteria

A. Key Requirement

The tenant must disclose and provide verification of the
new household member’'s SSN within 90 calendar days of
the child being added to the household.

The owner must grant an extension of one additional 90-
day period, if the owner, in its discretion, determines that
the tenant’s failure to comply is due to circumstances that
could not have been foreseen and were outside the control
of the tenant, e.g., delay in processing by SSA, natural
disaster, fire, death in family, etc)

During the period that the owner is awaiting disclosure and
verification of the SSN, the child is included as part of the
household and shall be entitled to all of the benefits of
being a household member, including the dependent
deduction.

A TRACS ID will be assigned to the child until the time the
SSN is provided. At the time of the disclosure of the SSN,
an interim recertification must be processed changing the
child’s TRACS ID to the child’s verified SSN.

If, upon expiration of the provided time period, the tenant
fails to disclose and provide verification of the SSN, the
tenant and the tenant’s household are subject to
termination of tenancy. The owner shall follow the
guidance in Paragraph 8-13.A.6 to terminate the
household’s tenancy.*

Assisted tenants must have only one residence and receive assistance only in
that unit. This rule is meant to ensure that the government pays assistance on
only one unit for a family and provides assistance to as many eligible families as
possible with available funding.

B. Sole Residence Requirement
1. A family is eligible for assistance only if the unit will be the family’s only
residence.
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The owner must not provide assistance to applicants who will maintain a
residence in addition to the HUD-assisted unit.

*Owners must use the EIV Existing Tenant Search when screening
applicants in order to search for applicants who may be receiving
assistance at another location. See Chapter 9, Enterprise Income
Verification (EIV).*

Prohibition Against Double Subsidies

Under no circumstances may any tenant benefit from more than one of the
following subsidies: Rent Supplement, RAP, Section 202 PAC, Section 202
PRAC or Section 811 PRAC, project-based Section 8 housing assistance,
including Section 202/8, *or any Public and Indian Housing (PIH) rental
assistance programs.*

Tenants must not receive assistance for two units at the same time.

Tenants must not benefit from Housing Choice Voucher assistance in a
unit already assisted through project-based Section 8, Rent Supplement,
RAP, Section 202 PAC or Section 202 PRAC and Section 811 PRAC.

This prohibition does not prevent a person who is currently receiving
assistance from applying for an assisted unit in another property. The
assisted tenancy in the unit being vacated must end the day before the
subsidy begins in the new unit.

* Owners must use the EIV Multiple Subsidy Report to search for tenants
who may be receiving assistance at more than one location or under more
than one HUD rental assistance program. See Chapter 9, Enterprise
Income Verification (EIV),*

3-11 Consent and Verification Forms

A.

Key Requirements

Adult members of a family must sign consent forms and, as necessary,
verification documents, so that the owner can verify sources of family income and
family size. The owner must consider a family ineligible if the adult members
refuse to sign applicable consent and verification forms. See Chapter 5, Section
3, for additional detailed information on these forms.

1.

All members of an applicant or tenant family who are at least 18 years of
age and each family head, spouse *or co-head*, regardless of age, must
sign *and date* the HUD-required consent forms (form HUD-9887, Notice
and Consent for the Release of Information to HUD and to a PHA and
form HUD-9887-A, Applicant’s/Tenant’s Consent to the Release of
Information Verification by Owners of Information Supplied by Individuals
Who Apply for Housing Assistance) *at the initial certification and each
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recertification*. All adults regardless of whether they report income must
sign *and date* these forms.

2. *A current form HUD-9887:

a. Must be on file before owners access the EIV employment and
income information for a tenant.

b. Does not have to be on file to use the EIV Verification Reports.
This includes the Existing Tenant Search for applicants.*

3. All adult members of an applicant or tenant family must sign individual
verification forms authorizing the owner to verify family income and other
applicable eligibility factors (e.g., disability status).

4, Consent and verification forms protect the rights and privacy of tenants
and applicants by allowing them to have control over any information
collected about them. See Appendix 6 for sample formats.

5. Owners must comply with the provisions of the federal Privacy Act as well
as any state or local laws relating to confidentiality.

Who Must Sign Consent and Verification Forms

Consent forms must be signed by:

1. The head of household (regardless of age);

2. The spouse or co-head of household (regardless of age); and

3. Any other family member who is 18 years old or older.

*NOTE: The owner cannot use the EIV Income Reports for a tenant who turns
18 between recertifications until the tenant has signed the form, even though
employment or income will be reported in EIV. The owner must address, in their
Policies and Procedures, notification requirements and timeframes for tenants
who turn 18 between annual recertifications to sign the consent forms, if requiring
the forms to be signed other than at recertification.*

Provisions for Refusal to Sign

If the applicant or tenant, or any adult member of the applicant’s or tenant’s
family, does not sign and submit the consent form as required in 24 CFR 5.230,
the following statements apply:

1. The owner must deny assistance and admission to the applicant; or

2. The owner must terminate assistance to the *family* (see paragraph 8-5
regarding terminations).
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3-12 Restriction on Assistance to Noncitizens

A. Overview

By law, only U.S. citizens and eligible noncitizens may benefit from federal rental

assistance. Compliance with these rules ensures that only eligible families

receive subsidy. These requirements apply to families making application to the
property, families on the waiting list, and tenants. This paragraph describes the
procedures owners must use to determine applicant eligibility based on
citizenship/immigration status.

NOTE: See Chapters 4, 7, and 8 for other citizenship and eligible immigration

status requirements. (Denial of assistance is addressed in paragraph 4-31,

changes in subsidy are addressed in paragraph 7-11, and termination of

assistance is addressed in paragraph 8-7.)

B. Key Requirements

1. Assistance in subsidized housing is restricted to the following:
a. U.S. citizens or nationals; and
b. Noncitizens that have eligible immigration status.

2. All applicants for assistance must be given notice of the requirement to
submit evidence of citizenship or eligible immigration status at the time of
application. The entity responsible for receiving the documentation,
where possible, must arrange to provide the notice in a language that is
understood by the individual if the person is not proficient in English. (See
Exhibits 3-3 and 3-4 for a sample notice and its accompanying Family
Summary Sheet.)

3. All family members, regardless of age, must declare their citizenship or
immigration status. (See Exhibit 3-5 for a Sample Citizenship Declaration.
Noncitizens (except those age 62 and older) must sign a Verification
Consent Form (see Sample Verification Consent Form in Exhibit 3-6) and
submit documentation of their status or sign a declaration that they do not
claim to have eligible status. Noncitizens age 62 and older must sign a
declaration of eligible immigration status and provide a proof of age
document. U.S. citizens must sign a declaration of citizenship. Owners
may establish a policy of requiring additional proof of citizenship for those
declaring to be U.S. citizens or nationals.

4. A mixed family—a family with one or more ineligible family members and
one or more eligible family members—may receive prorated assistance,
continued assistance, or a temporary deferral of termination of assistance.
See subparagraphs O, P and Q below for the requirements that must be
met for a mixed family to be eligible for assistance.

5. Applicants who hold a noncitizen student visa are ineligible for assistance,
as are any noncitizen family members living with the student. For
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noncitizen students with a citizen spouse or citizen children, see the rules
in paragraph 3-12 R.2 below.

C. Administration of Restriction on Assistance to Noncitizen

Owners are responsible for administering the restriction on assistance to
noncitizens in accordance with regulations. When administering the restriction,
the owner must treat all applicants equally, applying the same noncitizen rule
procedures without regard to race, color, national origin, sex, religion, disability, or
familial status, and must comply with the nondiscrimination requirements
described in Chapter 2 of this handbook.

D. Protection from Liability for Project Owners

HUD will not take any compliance, disallowance, penalty, or other regulatory
action against an owner with respect to any error in the owner’s determination of
eligibility for assistance based on citizenship or immigration status when:

1. The owner established eligibility based upon verification of eligible
immigration status through the verification system described in regulations
and this handbook;

2. The owner provided an opportunity for the family to submit evidence in
accordance with regulations and this handbook;

3. The owner waited for completion of the Department of Homeland
Security’s (DHS’) verification of immigration status in accordance with
regulations and this handbook;

4, The owner waited for completion of the DHS appeal process provided in
accordance with regulations and this handbook, if applicable; and

5. The owner provided an informal meeting in accordance with regulations
and this handbook, if applicable.

E. Reviewing a Family’s Citizenship/Immigration Status

Owners generally consider citizenship/immigration status once for each family,
but they must do so more frequently if immigration status or family composition is
likely to change (e.g., when a family member applies for a change in immigration
status). (See Sample Owner’s Summary of Family in Exhibit 3-7 for tracking
applicants’ declarations and the owner’s verification.)

1. Owners determine the applicant’s citizenship or immigration status during
the initial eligibility determination, prior to move-in.

2. As part of the annual or interim recertification process, owners must
determine the citizenship/immigration status of tenants from whom the
owner has not previously collected the proper documentation or whose
documentation suggested that their status was likely to change.
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If the status of a family member in a mixed family changes from ineligible
to eligible, the family may request an interim recertification.

The required evidence of citizenship/immigration status for any new family
member must be submitted at the first interim or regular recertification
after the person moves to the unit.

F. Applicability

The restriction on assistance to noncitizens applies to all properties covered by
this handbook except the following:

1.

2.

Section 221(d)(3) BMIR properties;
Section 202 PAC;

Section 202 PRAC; and

Section 811 PRAC.

Section 202 projects with units not receiving assistance under the Rent
Supplement or Section 8 programs.

G. Notification to Applicants

1.

Owners must give each applicant, at the time of application, notification of
the requirement either to submit evidence of citizenship or eligible
immigration status or to choose not to claim eligible status. A sample
notice is included in Exhibit 3-3. The notification must do as follows:

a. State that financial assistance is contingent on submission and
verification of citizenship or eligible immigration status;

b. Describe the type of evidence that must be submitted,;
C. Give the time period in which evidence must be submitted; and

d. State that assistance may be prorated, denied, or terminated if any
or all family members are determined ineligible for assistance.

Owners may notify families that they are eligible for assistance, or for
partial assistance, as a mixed family. A sample notification of the
verification results and the family’s eligibility status is included in Exhibits
3-10 and 3-11.

Owners must notify families in writing if they are found to be ineligible
based upon citizenship/immigration status in accordance with
requirements described in paragraph 4-31. The sample notification of the
results of verification on noncitizen status included in Exhibits 3-8 and 3-9
includes appropriate language.

HUD Occupancy Handbook 3-27 06/07
Chapter 3: Eligibility for Assistance and Occupancy



Section 1:
Program Eligibility

4350.3 REV-1

H. Owner Preparation to Collect Documentation of Citizenship/Immigration

Status

Owners are required to verify with the DHS the validity of documents provided by
applicants. To do so, owners must:

1.

Provide to the Multifamily Systematic Alien Verification for Entitlements
(SAVE) Administrator at HUD Headquarters the complete name, address
and contact information of the owner, or management agent acting on the
owner’s behalf, and a list of their project numbers and/or contract
numbers.

Upon receipt of the access code, user ID and temporary password from
the Multifamily SAVE Administrator, the owner is able to access the SAVE
system at https://www.vis-dhs.com/ *or through the EIV system* and use
the automated, web-based SAVE system to obtain primary, and in many
instances, secondary verification.

Multiple users can use a single computer, but since the program is web-
based, SAVE can be accessed from any computer that has internet
access.

If the owner does not have internet access, it will be necessary to verify
immigration status using the paper process. A completed Document
Verification Request, Form G-845S, and photocopies of the immigration
documentation must be mailed to the local immigration office to receive
verification of validity of the documents.

l. Required Documentation of Citizenship/Immigration Status

1. The owner must obtain the following documentation for each family
member regardless of age:

a. From U.S. citizens, a signed declaration of citizenship. Owners
may require verification of the declaration by requiring presentation
of a U.S. birth certificate or U.S. passport.

b. From noncitizens 62 years and older, a signed declaration of
eligible noncitizen status and proof of age;

C. From noncitizens under the age of 62 claiming eligible status:

(2) A signed declaration of eligible immigration status;
(2) A signed consent form; and
3) One of the DHS-approved documents listed in Figure 3-4.
2. Noncitizens not claiming eligible immigration status may elect to sign a
statement that they acknowledge their ineligibility for assistance. *This
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statement is in addition to their declaring their citizenship status on the
Citizenship Declaration form (see Exhibit 3-5).*

Figure 3-4: Acceptable DHS Documents

Form 1-551, *Permanent Resident Card*.

Form 1-94, Arrival-Departure Record annotated with one of the following:
¢ Admitted as a Refugee Pursuant to Section 207 ;
* Section 208 or Asylum ;

¢ Section 243(h) or Deportation stayed by Attorney General ; or

. Paroled Pursuant to Section 212(d)(5) of the INA.

Form 1-94, Arrival-Departure Record (with no annotation) accompanied by one of
the following:

¢ A final court decision granting asylum (but only if no appeal is taken);

. A letter from an DHS asylum officer granting asylum (if application was
filed on or after October 1, 1990) or from an DHS district director
granting asylum (application filed was before October 1, 1990);

A court decision granting withholding of deportation; or

A letter from an asylum officer granting withholding of deportation (if
application was filed on or after October 1, 1990).

A receipt issued by the DHS indicating that an application for issuance of a
replacement document in one of the above-listed categories has been made and
that the applicant’s entitlement to the document has been verified.

Other acceptable evidence. If other documents are determined by the DHS to
constitute acceptable evidence of eligible immigration status, they will be
announced by notice published in the Federal Register.

J. Timeframes for Submitting Evidence of Citizenship/Immigration Status to
the Owner

1. Applicants must submit required documentation of citizenship/immigration
status no later than the date the owner initiates verification of other
eligibility factors. Because of the prohibition against delaying assistance
to obtain verification of citizenship/immigration status, owners are advised
to implement procedures to verify eligible immigration status in advance of
other verification efforts.
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If the applicant cannot supply the documentation within the owner’s
specified timeframe, the owner may grant the applicant an extension of
not more than 30 days, but only if the applicant certifies that the
documentation is temporarily unavailable and additional time is needed to
collect and submit the required documentation. Although the extension
period may not exceed 30 days, the owner may establish a shorter
extension period based on the circumstances of the individual case.

The owner must inform the applicant in writing if an extension request is
granted or denied. If the request is granted, the owner must include the
new deadline for submitting the documentation. If the request is denied,
the owner must state the reasons for the denial in the written response.
When granting or rejecting extensions owners must treat applicants
consistently.

K. Prohibition Against Delay of Assistance

1.

Owners may not delay the family’s assistance if the family submitted its
immigration documentation in a timely manner but the DHS verification or
appeals process has not been completed.

a. If a unit is available, the family has come to the top of the waiting
list, and at least one member of the family has been determined to
be eligible, the owner must offer the family a unit. The owner must
provide assistance to the family member determined to be eligible
and to those family members that submitted their immigration
documents on time. If any family members did not provide the
required immigration documentation, then the assistance for the
family must be prorated.

b. Because of the prohibition against delaying assistance to family
members who have provided the required immigration
documentation in a timely manner, owners are advised to
implement procedures to verify eligible immigration status in
advance of other verification efforts.

C. Owners continue to provide assistance to those family members
who submitted their immigration documentation in a timely manner
until their immigration status has been verified.
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Example — DHS Verification Process Delayed

John and Mary Yu brought in the immigration documents for John and for their two
daughters immediately upon the owner’s request. Citizenship for Mary had already been
determined when they first applied for assistance. John’s brother, who will live with them,
has not yet been able to locate his papers. The SAVE system could not provide primary
verification on the Yus, and secondary verification had to be requested.

The Yus were the fourth family on the waiting list for a 3-bedroom unit, but their name has
come to the top of the list more rapidly than expected. First, there were two unexpected
move-outs; then, two of the families above the Yus declined the units offered.

The owner must offer the Yus the available 3-bedroom unit. The owner will provide
prorated assistance based on Mary being eligible, John and the two daughters having
submitted their required immigration documentation in a timely manner and John’s brother
not having submitted his required immigration documentation. The prorated assistance will
be 4/5 of full assistance. If the immigration documentation collected later indicates that any
family members are not eligible, the assistance will be prorated providing assistance only
for the eligible family members. If the owner receives the secondary verification
information back from DHS and learns that the two daughters are eligible non-citizens but
John is not an eligible non-citizen, the owner must process an interim recertification
removing assistance for John. John’s brother still has not submitted any immigration
documentation. The prorated assistance will now be 3/5 of full assistance. The owner
must give the family the required 30-day notice of increase in their rent.

If, however, the owner receives the secondary verification information back from DHS and
learns that the two daughters and John are eligible non-citizens and John’s brother submits
his immigration documentation and is determined to be an eligible non-citizen, the owner
will process an interim recertification providing full assistance to the family.

2. Once the owner has determined the citizenship/immigration status of a
family assisted prior to completion of the verification or appeal process,
the owner must do as follows:

a. Provide full assistance to a family that has established the
eligibility of all of its members;

b. Offer continued prorated assistance to a mixed family, or
temporary deferral of termination of assistance (See
subparagraph Q for eligibility requirements) if the family does not
accept the offer of prorated assistance; or

C. Offer temporary deferral of termination of assistance to an
ineligible family. At the end of the deferral period the family must
either pay market rent or vacate the unit.

(Mixed families are defined in subparagraph N below, and prorated
assistance is described in subparagraph P. Temporary deferral of
termination of assistance is addressed in subparagraph Q.)
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L. Verifying Information on Immigration Status

Owners must verify the validity of documents provided by applicants or tenants.
The personal computer method provides automated status verification when the
information is contained in the Alien Status Verification Index (ASVI) database. It
also automates the paper secondary verification process, which eliminates in
most instances the completion of the paper Form G-845S. If the owner is unable
to obtain the results using the automated primary and secondary verification
method, the owner must attempt to obtain results using the secondary verification
paper process.

1. Primary verification.

a. Owners must conduct primary verification of eligible immigration
status only for persons claiming eligible immigration status.

b. Owners must conduct primary verification through the SAVE web-
based program, DHS’ automated system. After obtaining an
access code, user ID and temporary password from the Multifamily
SAVE Administrator at HUD Headquarters (see subparagraph H
above), owners can access SAVE with a personal computer at
https://www.vis-dhs.com/ or *through the EIV system.*

C. After accessing the ASVI database, the owner enters the required
data fields. The personal computer system will display one of the
following messages for immigration status confirmation on the
screen.

(2) Lawful Permanent Resident
2) Temporary Resident

3) Conditional Resident

(4) Asylee

(5) Refugee

(6) Cuban\Haitian Entrant

) Conditional Entrant

2. Secondary verification. If the message institute secondary verification is
displayed on the screen, the manual verification process must be used.
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a. Within 10 days of receiving an Institute Secondary Verification
response, the owner must prepare DHS Form G-845S, Document
Verification Request. The owner must send DHS Form G-845S
and photocopies of the DHS documents submitted by the applicant
to the DHS office serving the property’s jurisdiction. DHS Form G
845S is provided in Exhibit 4-2. Instructions for completing and
mailing the DHS Form G 845S are found in Appendix 2-B of this
handbook. This information is taken from DHS’ current Systematic
Alien Verification for Entitlements (SAVE) Program Instructions
Manual and should be used until such time as the instruction
manual is updated by DHS and included in its entirety in Appendix
2-A.

b. The DHS will return to the owner a copy of DHS Form G-845S
indicating the results of the automated and manual search.

M. Appealing Determinations of Ineligibility

1. The owner must notify the family in writing as soon as possible if the
secondary verification process returns a negative result. A sample notice
to the family is included in Exhibits 3-10 and 3-11. The sample notice
describes the tenant or applicant family’s options. The family has 30 days
from receipt of the notice to choose which option to follow. See paragraph
4-31 for additional information on denying assistance based upon
ineligible immigration status.

2. The family may appeal the owner’s decision directly to the DHS. The
family must send a copy of the appeal directly to the owner. The DHS
should respond to the appeal within 30 days.

a. If the DHS decision results in a positive determination of eligibility,
the owner can provide the family with housing assistance.

b. If the DHS decision results in a negative determination of eligibility,
the family has 30 days to request a hearing with the owner.

N. Mixed Families

1. A mixed family is one whose members include citizens and eligible
immigrants as well as noncitizens without eligible immigration status.

2. Mixed families that were in occupancy and received full assistance prior to
the verification of citizenship/immigration status may be eligible for one of
three types of assistance.

a. Continued assistance if the family was receiving assistance prior
to June 19, 1995 (see subparagraph O below);

b. Prorated assistance (see subparagraph P below); or
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C. Temporary deferral of termination of assistance (see
subparagraph Q below).
3. Applicant families that are mixed are eligible only for prorated assistance.
0. Continued Assistance
1. A mixed family who was receiving assistance on June 19, 1995, is entitled

to continue receiving the same level of assistance if the following apply:

a. The family head, spouse, or co-head was a citizen or had eligible
immigration status; and

b. The family did not include any members who did not have eligible
immigration status, except for the head, spouse, parents of the
head of household, parents of the spouse, or children of the head
or spouse.

2. Eligibility for continued assistance must have been established prior to
November 29, 1996.

3. If, after November 29, 1996, anyone is added to a family, including a head
of household, spouse, parents of the head of household or spouse, or
children of the head of household or spouse, the family is not eligible for
continued assistance at the full level, but may receive prorated assistance
(see subparagraph P below).

P. Prorated Assistance

If a family is eligible for prorated assistance and is not receiving continued
assistance, and if the termination of the family’s assistance is not temporarily
deferred, the amount of assistance the family receives is adjusted based on the
number of family members who are eligible compared with the total number of
family members. The prorated assistance is calculated by multiplying a family’s
full assistance by a fraction.

NOTE: See Exhibits 3-12, 3-13, and 3-14 for more information on proration
procedures regarding the restriction of assistance to noncitizens.

1. Section 8. For Section 8 assistance programs, the number of eligible
people in the family divided by the total number of persons in the family
determines the fraction. Then, this fraction is multiplied by the full
assistance payment. The reduced assistance payment results in a
revised tenant rent for the family.
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Example — Section 8 or Rent Supplement Prorated Rent

Family A has four persons. Three are citizens, and one does not have eligible immigration
status. The gross rent for the unit is $500. The family’s Total Tenant Payment (TTP) is $100.

Gross rent $500
TTP -$100
Section 8 assistance $400
Fraction is
Number of eligible family members 3
Total number of family members 4
Prorated assistance $400 x 3/4 = $300
Tenant rent increase $400 - $300 = $100

(assistance less prorated assistance payment)

New family rent $100 + $100 = $200
(TTP + tenant rent increase)

Example — Section 8 Prorated Rent
(with utility allowance)

Family B has five persons. Three are citizens, and two do not have eligible immigration
status. The contract rent for the unit is $500. The utility allowance is $30. The family’s

TTP is $100.
Contract rent $500
Utility allowance +$30
Gross rent $530
TTP -$100
Section 8 Assistance $430
Fraction is
Number of eligible family members 3
Total number of family members 5
Prorated assistance $430 x 3/5 = $258
Increase in TTP $430 - $258 = $172
(assistance less prorated assistance)
New tenant rent $100 + $172 - $30 = $242
(TTP +increase utility allowance = tenant
rent)
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Rent Supplement. The Rent Supplement paid on the family’s behalf is the
amount they would otherwise be entitled to, multiplied by the fraction for
which the numerator is the number of eligible people in the family and the
denominator is the total number of people in the family.

Section 236. For Section 236 properties, the fraction is the number of
ineligible persons over the total number in the family. The proration
increases the rent the family is otherwise paying by an amount equal to
the difference between the market rent and the rent the family would
otherwise pay, multiplied by the fraction.

Section 236 with RAP, Rent Supplement, or Section 8 LMSA. If a
property receives a combination of Section 236 with RAP, Rent
Supplement, or Section 8 LMSA assistance, the owner must prorate both
the Section 236 portion of the assistance and the RAP, Rent Supplement,
or Section 8 assistance payment. The owner determines the new
prorated rent by calculating the difference between market rent and basic
rent multiplied by the fraction of ineligible family members. To determine
the family’s rent increase, the owner adds this total to the assistance
payment multiplied by the same fraction of ineligible family.

Example — Project-Based Subsidy (Section 236) Programs

Family C has four persons and currently pays the 236 basic rent. Three
are citizens, and one does not have eligible immigrant status.

Basic rent $300
Market rent  $500
Fraction is

Number of ineligible family members 1
Total number of family members 4

Rent increase $500 - $300 = $200 x 1/4 = $50

New prorated rent ~ $300 + $50 = $350

Q. Temporary Deferral of Termination of Assistance

1. Families that were receiving assistance on June 19, 1995 under one of
the programs covered by the non-citizen rules are eligible for temporary

deferral of termination of assistance. If the following applies:

a. Family has no eligible members; or
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b. Mixed family qualifies for prorated assistance (and does not qualify
for continued assistance) and chooses not to accept the partial
assistance.

2. The deferral allows the family time to find other suitable housing before

HUD terminates assistance. During the deferral period, the family
continues to receive its current level of assistance.

3. The initial deferral period is for six months and may be extended for an
additional six-month period, not to exceed 18 months.

a. At the beginning of each deferral period, the owner must inform
the family of its ineligibility for financial assistance and offer the
family information concerning, and referrals to assist in finding,
other affordable housing.

NOTE: If the family receiving assistance on June 19, 1995 includes a
refugee under section 207 of the Immigration and Nationality Act, or an
individual seeking asylum under section 208 of that Act, a deferral can be
given to the family and there is no time limitation on the deferral period.
The 18 month deferral limitation does not apply.
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Example — Project-Based and Individual Tenant Subsidy Programs
Prorated Rent

Family D has four persons. Three are eligible immigrants, and one has elected not to contest
ineligible status. The family’s TTP is $200. The gross rent for the family is the Section 236
basic rent, which is $300. The market rent is $500.

Market rent

Basic rent

TTP

Assistance payment
Fraction is

Number of ineligible persons
Total number of family members

Section 236 calculation

Project-based subsidy
(market rent less basic rent)

Project-based subsidy times fraction

RAP, Rent Supplement, or Section 8

Calculation
Assistance payment times fraction
New tenant rent (TTP + Section 236

proration + tenant based subsidy proration)

$500
$300
$200
$100

INJT

$500 - $300 = $200

$200 x Y2 = $50

$100 x Y2 = $25
$200 + $50 + $25 = $275

b. Before the end of each deferral period, the owner must determine
whether affordable housing is available to the family and whether
to extend the deferral of termination of assistance.

(2) To extend a deferral period, an owner must determine that
no affordable housing is available. The owner must inform
the family of the owner’s determination at least 60 days
before the current deferral period expires. The owner’s
determination should be based on the following:

¢ A vacancy rate of less than 5% for affordable housing
of the appropriate unit size in the housing market for
the area in which the housing is located,;

e The local jurisdiction’s Consolidated Plan, if applicable;

¢ Availability of affordable housing in the market area;

and
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o Evidence of the family’s efforts to obtain affordable
housing in the area.

2) To terminate assistance, the owner must determine that
affordable housing is available, or that the maximum
deferral period has been reached.

3) If eligible for prorated assistance, the family may request
and begin to receive prorated assistance at the end of the
deferral period.

(4) Affordable housing for the purpose of temporary deferral of
assistance is housing that:

e Is not substandard;
o |s the appropriate size for the family; and
e Can be rented by the family for an amount less than or
equal to 125 of the family’s total tenant payment
(TTP), including utilities.
R. Prohibition of Assistance to Noncitizen Students
Noncitizen students and their noncitizen families may not receive assistance.

Noncitizen students are not eligible for continuation of assistance, prorated
assistance, or temporary deferral of termination of assistance.

1. A noncitizen student is defined as an individual who is as follows:
a. A resident of another country to which the individual intends to
return;
b. A bona fide student pursuing a course of study in the United
States; and
C. A person admitted to the United States solely for the purpose of
pursuing a course of study as indicated on an F-1 or M-1 student
visa.
2. This prohibition applies to the noncitizen student’s noncitizen spouse and

children. However, spouses and children who are citizens may receive
assistance. For example, a family that includes a noncitizen student
married to a U.S. citizen is a mixed family.
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3-13 Determining Eligibility of Students for Assistance

A. Eligibility of Students for Section 8 Assistance

1.

Owners must determine a student’s eligibility for Section 8 assistance at
move-in, annual recertification, initial certification (when an in-place tenant
begins receiving Section 8), and at the time of an interim recertification if
one of the family composition changes reported is that a household
member is enrolled as a student.

2. Section 8 assistance shall not be provided to any individual who:

a. Is enrolled as either a part-time or full-time student at an institution
of higher education for the purpose of obtaining a degree,
certificate, or other program leading to a recognized educational
credential; *and*

b. Is under the age of 24; *and*

C. Is not married; *and*

d. Is not a veteran of the United States Military; *and*

e. Does not have a dependent child; *and*

f. Is not a person with disabilities, as such term is defined in
3(b)(3)(E) of the United States Housing Act of 1937 (42 U.S.C.
1437a(b)(3)(E)) and was not receiving section 8 assistance as of
November 30, 2005. (See Definition E in Figure 3-6); *and*

g. Is not living with his or her parents who are receiving Section 8
assistance; and

h. Is not individually eligible to receive Section 8 assistance *or* has
parents (the parents individually or jointly) who are not income
eligible to receive Section 8 assistance. (See paragraph 3-33 for
verifying parents eligibility.)

*NOTE: Unless the student can demonstrate his or her
independence from parents, the student must be eligible to receive
Section 8 assistance and the parents (individually or jointly) must
be eligible to receive Section 8 assistance in order for the tenant to
receive Section 8 assistance.*

3. For a student to be eligible independent of his or her parents (where the
income of the parents is not relevant), the student must demonstrate the
absence of, or his or her independence from, parents. While owners may
use additional criteria for determining the student’s independence from
parents, owners must use, and the student must meet, at a minimum all
of the following criteria to be eligible for Section 8 assistance. The student
must:
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a. Be of legal contract age under state law;

b. Have established a household separate from parents or legal
guardians for at least one year prior to application for occupancy,
or, meet the U.S. Department of Education’s definition of an
independent student. (See the Glossary for definition of
Independent Student);

C. Not be claimed as a dependent by parents or legal guardians
pursuant to IRS regulations; and

d. Obtain a certification of the amount of financial assistance that will
be provided by parents, signed by the individual providing the
support. This certification is required even if no assistance will be
provided.

Any financial assistance a student receives (1) under the Higher
Education Act of 1965, (2) from private sources, or (3) from an institution
of higher education that is in excess of amounts received for tuition is
included in annual income, except if the student is over the age of 23 with
dependent children or if the student is living with his or her parents who
are receiving Section 8 assistance. (See Glossary for expanded definition
of Student Financial Assistance.)

If an ineligible student is a member of an existing household receiving
Section 8 assistance, the assistance for the household will not be prorated
but will be terminated in accordance with the guidance in paragraph 8-6 A.

NOTE: An owner cannot evict or require an ineligible student to move
from a unit as long as the student is in compliance with the terms of the
lease.
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Example:

A household is made up of two students living together and who are currently receiving Section 8
assistance. The household is made up of:

» one student who is 22 years old, is head of household, and has a dependent child

» another student who is the co-head and who does not meet the eligibility requirements in
paragraph 3-13 A.2.

In order for the household to be eligible for Section 8 assistance, each individual student must
meet the student eligibility requirements.

In this example, the 22-year old student is eligible because he or she has a dependent child.
However, since it has been determined that the other student is ineligible, the household is not
eligible to receive Section 8 assistance, and the assistance for the household must be terminated
in accordance with program guidance. The household’s rent will be increased to the applicable
rent for the unit (contract, basic, market), as long as the ineligible student remains in the unit.

If the ineligible student moves out of the unit, the remaining household members may again be
eligible for Section 8 assistance, if available. If the household composition no longer qualifies the
household for the unit size, the household may be required to move to an appropriate size unit
when one is available, or, with the approval of the owner, the household may move in another
eligible person as a member of the household and remain in their same unit. The owner cannot
evict or require the ineligible student to move, as long as the student is in compliance with the
terms of the lease.

B. Eligibility of Students for Other Assistance Programs

1. This paragraph applies to the Rent Supplement, RAP, Section 221(d)(3)
BMIR, Section 236, Section 202 PAC, Section 202 PRAC or Section 811
PRAC programs.

2. Owners must determine a student’s eligibility for assistance at move-in,
initial or annual recertification, and at the time of an interim recertification
if one of the changes reported is that a household member is enrolled as
a student, at an institution of higher education.

3. The student must meet all of the following criteria to be eligible. The
student must:

a. Be of legal contract age under state law;

b. Have established a household separate from parents or legal
guardians for at least one year prior to application for occupancy,
or

C. Meet the U.S. Department of Education’s definition of an

independent student. (See the Glossary for definition of
Independent Student);
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d. Not be claimed as a dependent by parents or legal guardians
pursuant to IRS regulations; and
e. Obtain a certification of the amount of financial assistance that will

be provided by parents, signed by the individual providing the
support. This certification is required even if no assistance will be
provided.

The full amount of financial assistance paid directly to the student or to the
educational institution and amounts of scholarships funded under title 1V
of the Higher Education Act of 1965, including awards under federal work-
study programs or under the Bureau of Indian Affairs student assistance
programs, are excluded from annual income for the programs listed in 1,
above (see paragraph 5-6 D and Exhibit 5-1.)

Section 2: Project Eligibility

3-14 Key Regulations
This paragraph identifies key regulatory citations pertaining to Section 2. Project
Eligibility. The citations and their titles (or topics) are listed below.
A. Eligibility for Admission to Section 8 Projects
° 24 CFR part 5, subpart D (Definitions for Section 8)
B. Eligibility for Admission to Individual Section 202, Section 202/8, Section
202/162 PAC, Section 202 PRAC, and Section 811 PRAC Projects
1. 24 CFR part 891, subparts A, B, C, and D (Section 202 PRAC and
Section 811 PRAC projects)
2. 24 CFR part 891, subpart E (Section 202/8 and Section 202 PAC
projects)
C. Occupancy Standards
o 24 CFR 236.745; 880.603; 881.601; 883.701; 884.214 and 219; 886.121,
125, and 132; 886.321, 325, and 329; 891.410 and 420; 891.610 and
620; and 891.750 and 760 (Selection and admission of assisted tenants,
and occupancy limitations)
3-15 Program versus Project Eligibility
A. Program eligibility determines whether applicants are eligible for assistance.
B. Project eligibility establishes whether applicants are eligible to reside in the
specific project to which they have applied. Three things may affect the match
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between an applicant and the applicant’s eligibility for occupancy in a particular
project:

1. The extent to which all or some of the units in a project are designated for
specific family types, such as those who are elderly or disabled;

2. The project-specific occupancy standards established by the owner, the
family size, and the unit sizes available in the project; and

3. In some instances, a family’s intention to lease using a housing-choice
voucher subsidy that may be used in some projects and not in others.

Although individual programs often serve more than one tenant population,
individual projects might not.

There are multiple steps in determining the match between a project’s eligibility
requirements and a particular applicant’s eligibility to live in the project. Steps to
review applications are:

1. Confirm the eligibility rules for the project;
2. Determine the applicant family type in relation to project eligibility rules;
3. Determine the current occupancy of project units in relation to the

populations intended to be served;

4, Compare the applicant’s characteristics in relation to the availability of
units; and

5. Decide the appropriate response to the applicant: (1) meets eligibility and
unit available, (2) meets eligibility but unit not available, or (3) does not
meet eligibility.

3-16 Determining the Eligibility of a Remaining Member of a Tenant Family

A. Periodically, family composition changes after initial occupancy. If the qualifying
person leaves the unit, a determination must be made as to whether the
remaining member of the household will be eligible to receive assistance.
Eligibility depends upon the type of project occupied and other issues.

B. The following basic requirements for eligibility must be met for a person to qualify
as a remaining member of a household:

1. The individual must be a party to the lease when the family member
leaves the unit.
2. The individual must be of legal contract age under state law.
3. The remaining family member is defined in Section 202 and Section 811
regulations as the surviving member or members of an elderly family or
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Chapter 3: Eligibility for Assistance and Occupancy



Section 2:

Project Eligibility 4350.3 REV-1

family with disabilities that was a party to the lease and living in the
assisted unit with the now deceased member of the family at the time of
his or her death.

a. The remaining family member, based on the death of the family
member, is eligible to remain in the unit but must pay rent based
on income. In this case, eligibility of the remaining family member,
as defined by the death of the family member, is not reviewed.

b. If the individual who establishes eligibility for the project leaves the
unit for any reason other than death in a Section 202/8, Section
202 PAC, Section 202 PRAC or Section 811 PRAC project, the
owner must determine if the individual(s) still residing in the unit
meet the eligibility requirements for the project, income and age or
disability. If the individual is not eligible for the project, he/she
may not receive rental assistance and depending upon the type of
project, he or she may or may not be allowed to remain in the unit.
In a 202/8 or a Section 202 PAC project, the individual may
remain in the unit but must pay contract rent. In a Section 202
PRAC or 811 PRAC project, the individual may not remain in the
unit.

4, See Figures 3-5 and 3-6 for definitions used in determining project
eligibility.

3-17 Definitions of Elderly and Disability Used to Determine Project Eligibility

Definitions to establish eligibility or obtain program benefits as an elderly family or
person with disabilities vary by program and in the Section 202/8, Section 202 PAC and
Section 202 PRAC and Section 811 PRAC programs eligibility can vary by project. Also,
some projects receive assistance from more than one program. Figure 3-5 indicates
which definitions apply by type of program. Figure 3-6 presents the relevant definitions
of elderly and disabled families.
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Figure 3-5: Applicable Definitions for Elderly and Disability - Determining Project Eligibility
Summary

Type of Project Definition of Elderly Definition of Disability

Section 8 New Construction

Section 8 Substantial
Rehabilitation

Section 8 State Agency
RHS Section 515/8

Section 8 Property
Disposition Set-Aside
Section 231 with Section 8

Definition A Elderly Family | Definition D Disabled Family

Definition E  Person with Disabilities

Section 236 (insured and ] ]
uninsured) Note: For Section 236 and Note: For Section 236 and 221(d)(3)

221(d)(3) properties, see properties, see Paragraph 3-18 B.

Section 236 (insured and Paragraph 3-18 B.

uninsured) with Section 8
Loan Management Set-
Aside

Section 236 (insured and
uninsured) with RAP

Section 236 (insured and
uninsured) with Rent
Supplement

Section 221(d)(3) BMIR with
Rent Supplement

Section 221(d)(3) BMIR with
Section 8 Preservation
Projects

Section 221(d)(3) BMIR
(without Section 8)

Section 202 without rental Single people aged 62 or None
assistance older; households the
head of which (or the
spouse) is aged 62 or
more (12 U.S.C.
1701q(d)(4) as added by
P.L. 86-372(9/23/59)

NOTE: Under the Section 202/8, Section 202 PAC and Section 811 Programs, project eligibility may be
limited to persons qualifying under a specific disability category: persons with physical disabilities,
chronically mentally ill individuals, and developmentally disabled individuals.
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Figure 3-5: Applicable Definitions for Elderly and Disability - Determining Project Eligibility
Summary

Type of Project Definition of Elderly Definition of Disability

*Section 202/8 Definition B Elderly Family | Definition G Disabled (Handicapped)
Family

Definition H Person with Disabilities
(Handicapped person)

Definition I  Nonelderly Disabled
(Handicapped) Family

Definition G  Disabled (Handicapped)
Family

Definition H Person with Disabilities
(Handicapped person)

*Section 202 PAC

Section 202 PRAC
* Section 811 PRAC

Definition C  Elderly Person | NA

NA Definition F  Disabled Household
Definition H Person with Disabilities

* NOTE: Under the Section 202/8, Section 202 PAC and Section 811 Programs, project eligibility may be
limited to persons qualifying under a specific disability category: persons with physical disabilities,
chronically mentally ill individuals, and developmentally disabled individuals.
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Figure 3-6: Applicable Definitions of Elderly and Disability - Determining Project Eligibility

(taken from federal regulations as cited at each definition)

Elderly Definitions
Definition A — Elderly Family. [24 CFR 5.403]

Elderly Family. Elderly family means a family whose head or spouse or sole member is a person who
is at least 62 years of age. It may include two or more persons who are at least 62 years of age living
together, or one or more persons who are at least 62 years of age living with one or more live-in aides.

Definition B — Elderly Family. [24 CFR 891.505] Elderly families are:

(1) Families of two or more persons, the head of which (or his or her spouse) is 62 years of age or
older;

(2) The surviving member or members of a family described in paragraph (1) living in a unit assisted
under subpart E of this part (Section 202 loans) with the now deceased member of the family at
the time of his or her death;

(3) A single person who is 62 years of age or older; or

(4) Two or more elderly persons living together or one or more such persons living with another
person who is determined by HUD, based upon a licensed physician's certificate provided by the
family, to be essential to their care or well-being.

Definition C — Elderly Person. [24 CFR 891.205] An elderly person is a household composed of one
or more persons at least one of whom is 62 years of age or more at the time of initial occupancy.

Disability Definitions

Definition D — Disabled Family. [24 CFR 5.403] A disabled family is a family whose head, spouse, or
sole member is a person with disabilities. It may include two or more persons with disabilities living
together, or one or more persons with disabilities living with one or more live-in aides.

(Continued)
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Figure 3-6: Applicable Definitions of Elderly and Disability - Determining Project Eligibility

(taken from federal regulations as cited at each definition)

Definition E — Person with Disabilities [24 CFR 5.403]. A person with disabilities for purposes of
program eligibility:

(1) Means a person who:

(i)

Has a disability, as defined in 42 U.S.C. 423;

(A)Inability to engage in any substantial gainful activity by reason of any medically
determinable physical or mental impairment which can be expected to result in death or
which has lasted or can be expected to last for a continuous period of not less than 12
months; or

(B)In the case of an individual who has attained the age of 55 and is blind, inability by reason
of such blindness to engage in substantial gainful activity requiring skills or abilities
comparable to those of any gainful activity in which he/she has previously engaged with
some regularity and over a substantial period of time. For the purposes of this definition,
the term blindness, as defined in section 416(i)(1) of this title, means central vision acuity
of 20/200 or less in the better eye with use of a correcting lens. An eye which is
accompanied by a limitation in the fields of vision such that the widest diameter of the
visual field subtends an angle no greater than 20 degrees shall be considered for the
purposes of this paragraph as having a central visual acuity of 20/200 or less.

Is determined, pursuant to HUD regulations, to have a physical, mental, or emotional
impairment that:

(A) Is expected to be of long-continued and indefinite duration,

(B) Substantially impedes his or her ability to live independently, and

(C) Is of such a nature that the ability to live independently could be improved by more
suitable housing conditions; or

Has a developmental disability, as defined in Section 102(7) of the Developmental
Disabilities Assistance and Bill of Rights Act (42 U.S.C. 6001(8)), i.e., a person with a severe
chronic disability that
(A)ls attributable to a mental or physical impairment or combination of mental and physical
impairments;
(B)Is manifested before the person attains age 22;
(C) Is likely to continue indefinitely;
(D) Results in substantial functional limitation in three or more of the following areas of
major life activity:
. Self-care,
. Receptive and expressive language,
. Learning,
. Mobility,
. Self-direction,
. Capacity for independent living, and
g. Economic self-sufficiency; and

(E) Reflects the person’s need for a combination and sequence of special, interdisciplinary,

or generic care, treatment, or other services that are of lifelong or extended duration and
are individually planned and coordinated.

(Continued)
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Figure 3-6: Applicable Definitions of Elderly and Disability - Determining Project Eligibility

(taken from federal regulations as cited at each definition)

Definition E — Person with Disabilities (continued)

(2) Does not exclude persons who have the disease of acquired immunodeficiency syndrome or any
conditions arising from the etiologic agent for acquired immunodeficiency syndrome;

(3) For purposes of qualifying for low-income housing, does not include a person whose disability is
based solely on any drug or alcohol dependence; and

(4) Means person with disabilities (individual with handicaps), as defined in 24 CFR 8.3, for purposes
of reasonable accommodation and program accessibility for persons with disabilities.

Definition F — Disabled Household. [24 CFR 891.305] Disabled household means a household
composed of:

(1) One or more persons at least one of whom is an adult (18 years or older) who has a disability;

(2) Two or more persons with disabilities living together, or one or more such persons living with
another person who is determined by HUD, based upon a certification from an appropriate
professional (e.g., a rehabilitation counselor, social worker, or licensed physician) to be important
to their care or well-being; or
The surviving member or members of any household described in paragraph (1) of this definition
who were living in a unit assisted under this part (Section 811 Capital Advance) with the deceased
member of the household at the time of his or her death.

Definition G — Disabled (Handicapped) Family. [24 CFR 891.505] Disabled (handicapped) family
means:

(1) Families of two or more persons the head of which (or his or her spouse) is a person with
disabilities (handicapped);

(2 The surviving member or members of any family described in paragraph (1) of this definition living
in a unit assisted under subpart E of this part (Section 202 loans) with the deceased member of
the family at the time of his or her death;

A single person with disabilities (handicapped person) over the age of 18; or

Two or more persons with disabilities (handicapped persons) living together, or one or more such
persons living with another person who is determined by HUD, based upon a licensed physician's
certificate provided by the family, to be essential to their care or well-being.

(Continued)
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Figure 3-6: Applicable Definitions of Elderly and Disability - Determining Project Eligibility

(taken from federal regulations as cited at each definition)

Definition H — Person with a Disability (Handicapped Person). [24 CFR 891.505 and 891.305] A
person with disabilities means:

(1) Any adult having a physical, mental, or emotional impairment that is expected to be of long-
continued and indefinite duration, substantially impedes his or her ability to live independently,
and is of a nature that such ability could be improved by more suitable housing conditions.

(2) A person with a developmental disability, as defined in Section 102(7) of the Developmental
Disabilities Assistance and Bill of Rights Act (42 U.S.C. 6001(8)), i.e., a person with a severe
chronic disability that:

() Is attributable to a mental or physical impairment or combination of mental and physical
impairments;
(i) Is manifested before the person attains age 22;
(iii) Is likely to continue indefinitely;
(iv) Results in substantial functional limitation in three or more of the following areas of major life
activity:
(A) Self-care,
(B) Receptive and expressive language,
(C) Learning,
(D) Mobility,
(E) Self-direction,
(F) Capacity for independent living, and
(G) Economic self-sufficiency; and
(v) Reflects the person's need for a combination and sequence of special, interdisciplinary, or
generic care, treatment, or other services that are of lifelong or extended duration and are
individually planned and coordinated.

(3) A person with a chronic mental iliness, i.e., a person who has a severe and persistent mental or
emotional impairment that seriously limits his or her ability to live independently, and whose
impairment could be improved by more suitable housing conditions.

(4) Persons infected with the human acquired immunodeficiency virus (HIV) who are disabled as a
result of infection with the HIV are eligible for occupancy in the Section 202 projects designed for
the physically disabled, developmentally disabled, or chronically mentally ill depending upon the
nature of the person’s disability. (24 CFR 891.505)

Note: A person whose sole impairment is alcoholism or drug addiction (i.e., who does not have a
developmental disability, chronic mental illness, or physical disability that is the disabling condition
required for eligibility in a particular project) will not be considered to be disabled for the purposes of the
Section 202 program.

(5) A person infected with the human acquired immunodeficiency virus (HIV) and a person who suffers
with alcoholism or drug addition, provided they meet the definition of person with disabilities in
Section 811 (42 U.S.C) 8013(k)(2). A person whose sole impairment is a diagnosis of HIV positive
or alcoholism or drug addiction (i.e., does not meet the qualifying criteria in Section 811will not be
eligible for occupancy in a section 811 project. (24 CFR 891.305)

Definition | = Nonelderly Disabled (Handicapped) Family. [24 CFR 891.505] A nonelderly disabled
(handicapped) family means a disabled family in which the head of the family (and spouse, if any) is
less than 62 years of age at the time of the family's initial occupancy of a project.
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Figure 3-6: Applicable Definitions of Elderly and Disability - Determining Project Eligibility

(taken from federal regulations as cited at each definition)

NOTE: The term handicapped appears in a number of regulatory definitions that have not yet been
updated to reflect current statutes. In this handbook, HUD replaced handicapped with the term
disabled, disability, or impairment to reflect current statutes. The parenthetical reference to
handicapped indicates that the term handicapped has been replaced with disabled, disability, or
impairment in that definition.

3-18 Eligibility Requirements for Admission to Elderly Projects, By Program
Type Covered by Title VI, Subtitle D of the Housing and Community
Development Act of 1992

Title VI, Subtitle D of the Housing and Community Development Act of 1992 (Title VI-D)
authorizes owners to establish a preference for elderly families in certain Section 8
assisted properties that were designed primarily for occupancy by elderly families if
certain requirements are met. Title VI-D also permits owners of certain other federally
assisted properties that were designed in whole or part for the elderly to continue to
restrict occupancy to elderly families in accordance with the rules, standards, and
agreements governing occupancy at the time of development of the project if certain
requirements are met. While owners must comply with all relevant sections pursuant to
Title VI-D, owners should pay close attention to Sections 651 and 658 with respect to
eligibility and tenant selection. Section 3-18 A provides guidance on the optional elderly
preference for covered Section 8 properties. Section 3-18 B provides guidance on
restricting occupancy to elderly families in other federal assistance programs.

A. Owner-Adopted Preferences for Elderly, Disabled, Nonelderly Disabled, and
Near-Elderly Disabled Families

Section 651 of Title VI, Subtitle D of the Housing and Community Development
Act of 1992 permits owners of covered Section 8 housing projects designed
primarily for occupancy by elderly families to adopt a selection preference for
elderly families. An owner may, but is not required to, implement this preference.
If the owner adopts the preference, it must be implemented in accordance with
the rules described in this paragraph.

1. Applicability. Owners of properties assisted through the following
programs (insured and non-insured) are eligible to implement this
preference:

a. Section 8 New Construction;

b. Section 8 Substantial Rehabilitation;

C. State Housing Agency programs for Section 8 New Construction
and Substantial Rehabilitation;
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d.

e.

Rural Housing 515/8; and

Section 8 Property Disposition Set-Aside (applies only to
properties that involve substantial rehabilitation).

2. Definitions. The following definitions are used when implementing this
preference:

a.

An elderly family is one in which the head of the household, co-
head, or spouse is at least 62 years of age. (See Figure 3-6,
Definition A.)

A near-elderly family is a family whose head, spouse, or sole
member is a person with disabilities who is at least 50 years of
age, but below the age of 62; or two or more persons with
disabilities who are at least 50 years of age but below the age of
62, living together; or one or more persons who are at least 50
years of age but below the age of 62, living with one or more live-
in aides.

A nonelderly disabled family is one in which the head of the
household, co-head, or spouse is disabled and 18 to 49 years of
age. (See Figure 3-6, Definition D.)

3. Owners must be able to demonstrate that the property was originally
designed for occupancy primarily by elderly families to implement an
elderly preference. Owners must be able to produce one primary source
of information or two secondary sources of information showing that the
project was intended to house elderly families.

a.

Primary sources: Identification of the project (or portion of the
project) as serving elderly families should be documented in at
least one primary source such as:

D The application submitted in response to the notice of
funding availability;

(2) The terms of the notice of funding availability under which
the application was solicited;

3) The regulatory agreement;

(4) The loan commitment;

(5) The bid invitation;

(6) The owner’s management plan;

(7 Any underwriting or financial document collected at or
before loan closing; or
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(8)

Application for Mortgage Insurance

Secondary sources. If an owner does not have at least one

primary source, two or more secondary sources of evidence may
be used such as:

(1)

(@)

®3)

(4)

Lease records from the first two years of occupancy for
which records are available showing that occupancy has
been restricted primarily to households where the head,
spouse, or sole member is 62 years of age or older;

Evidence that services for elderly persons have been
provided, such as services-funding by the Older Americans
Act, transportation to senior citizen centers, or programs
coordinated with the Area Agency on Aging;

Project unit mix with more than 50% of efficiencies and
one-bedrooms; and

Other relevant historical data, unless clearly contradicted
by other comparable evidence.

Sources in conflict.

(1)

()

()

If one primary source is contradictory to another primary
source used to establish the use for which the project was
originally designed, the owner cannot make the election of
preferences for elderly families based upon primary
sources alone.

In any case, where primary sources do not provide clear
evidence of original design of the project for occupancy
primarily by elderly families or when primary sources
conflict, secondary sources may be used to establish the
use for which the project was originally designed.

In the event that HUD staff is requested to make a decision
based upon totality of circumstances , HUD staff should
thoroughly research HUD records prior to making such a
decision. If there is uncertainty regarding the weight of the
available source documents used for determining eligibility,
HUD staff must render a decision that the project was not
designed primarily to serve the elderly.

An owner is not required to obtain approval from HUD prior to
implementing the elderly preference. Although the owner is not required
to submit documentation to HUD prior to implementing the elderly
preference, an owner must provide the documentation as evidence of
eligibility to apply the preference upon HUD’s request.
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5.

When implementing the preference, an owner must:

a.

Notify nonelderly families on the waiting list of the decision to
implement this preference and of the impact the decision will have
on nonelderly families on the waiting list.

Reserve a percentage of the units for occupancy only by disabled
families or individuals who are neither elderly nor near-elderly
(collectively referred to as nonelderly disabled persons/families )
that is equal to the lesser of:

D The higher of the percentage of units occupied by
nonelderly disabled families on (i) January 1, 1992, or (ii)
October 28, 1992; or

(2) 10% of the total number of units in the project.

NOTE: Although the reservation of units is capped at 10% of the
total number of units, the owner can exceed the 10% cap as long
as the units exceeding the cap are leased in a nondiscriminatory
manner.
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An owner has a covered Section 8 housing property with 100 units. On January 1, 1992,
nonelderly persons/families with disabilities occupied 10 of the units. On October 28, 1992,
nonelderly persons/families with disabilities occupied 20 units.

To obtain the percentage or number of units that must remain available for nonelderly
disabled persons/families, the owner must take the number of units determined above for
Item A (20 units), compare with ltem B (10 units), and use the lower number for the
number of units that must be reserved.

Therefore, Item B is less than Item A, and the owner must reserve 10 units for occupancy
by nonelderly disabled persons/families.

Note: If an owner determines that there were no nonelderly persons occupying units on
those two dates, the required number of units to be reserved for nonelderly persons with
disabilities can be zero (0).

Example — Establishing the Number of Units for Nonelderly Persons with
Disabilities

A. The owner would have to compare the number of units occupied by
nonelderly disabled persons/families on January 1, 1992, (10 units) with the
number of units occupied by nonelderly disabled persons/families on
October 28, 1992, (20 units) and use the higher number. In this case, it
would be 20 units.

B. 10% of 100 units = 10 units

6. If an owner exceeds the established number of units and leases
additional units to nonelderly disabled families and the units later become
available for occupancy, the owner may fill the vacancies with elderly
families/persons, as long as the established set-aside percentage of units
is met.

7. The set-aside number of units for nonelderly disabled families is not unit
specific. A nonelderly disabled family may occupy a unit without
accessible design features. Elderly families may occupy any unit as long
as the set-aside number of units for nonelderly persons with disabilities is
preserved.

8. Owners may exceed the set-aside number of units for nonelderly disabled
families and are encouraged to do so if the need exists in the community.
Owners who exceed the set-aside number of units are not required to
continue to exceed the set-aside number of units.

9. If there is an insufficient number of elderly families available to fill the
units designated for elderly families, owners may establish a preference
for near-elderly persons with disabilities for these units.

10. If there is an insufficient number of nonelderly disabled families available
for the units designated for nonelderly persons with disabilities, the owner
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may establish a preference for near-elderly persons with disabilities for
these units.

11. If there are an insufficient number of near-elderly disabled families
available, the owner shall make units generally available for occupancy
by families who have applied and are eligible, without regard to
preferences.

12. Elderly Restriction at RHS Section 515/8 Projects. Owners of RHS
Section 515/8 projects designated as elderly are limited to housing elderly
persons or persons with disabilities meeting the Definitions A, D or E in
Figure 3-6. Age restrictions cannot be waived at these projects. If there
is an insufficient number of eligible applicants and the owner wishes to
house persons who do not meet the elderly or disabled eligibility
requirements in Figure 3-6, the owner must request RHS to reclassify the
project designation from elderly to family. In cases where RHS has
determined there is no longer a demand for the elderly units in the
community where the project is located and changes the project
designation to family, HUD or CA should consult with Legal Counsel to
determine if there is a need to amend the assistance contract.

B. Owner-Adopted Elderly Restrictions in Certain Federally Assisted Housing
Projects that were Designed to Serve the Elderly

Section 658 of Title VI of Subtitle D of the Housing and Community Development
Act of 1992 (HCDA) permits owners of certain federally assisted projects to
restrict occupancy in such projects (or portions of projects) to elderly families in
accordance with the rules, standards, and agreements governing occupancy in
effect at the time of the development of the project.

1. Applicability. Only owners of properties that were originally designed for
the elderly and assisted through the following programs are eligible to
apply this restriction:

a. Section 236 (insured and non-insured);
b. Section 221(d)(3) BMIR; and

C. Section 202 of the Housing Act of 1959, as Section 202 existed
before the enactment of the Cranston-Gonzalez National
Affordable Housing Act (i.e., Section 202 projects developed prior
to 1991). See paragraph 3-20 B for 202/8 eligibility requirements.

NOTE: In order to restrict occupancy to the elderly in accordance
with Section 658, the project must have continuously operated
solely as an elderly project.

2. Definitions. The following definitions are used when implementing this
restriction:
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For Section 236 projects (insured and noninsured with or without
Rent Supplement, RAP, or LMSA) and for the Section 221 (d) (3)
BMIR projects (with or without Rent Supplement) the following
definitions are used:

(1)

(@)

An Elderly person or family is defined as a household
where the head or spouse is age 62 or older.

A disabled or handicapped person or family is defined by
the Section 202 definition in effect at the time the project
was endorsed. See the definitions for Section 202 projects
in Figure 3-5 for projects endorsed prior to the change of
definition in 1974. In 1974 the definition of handicap was
amended to include other categories of disabilities. See
the definition for Section 202/8 in Figure 3-5)

For the Section 202 Direct Loan Program funded from Fiscal Year
1960 through Fiscal Year 1964 the following definitions are used:

(1)

(2)

Elderly is defined as single people aged 62 or older;
households the head of which (or the spouse) is aged 62
or more.

Nonelderly Disabled are not included in the definition and
are not eligible.

For the Section 202 Direct Loan Program funded from Fiscal Year
1965 through Fiscal Year 1974 the following definitions and
requirements are used:

(1)

()

®3)

Elderly is defined as single people aged 62 or more or
households the head of which (or the spouse) is aged 62
or more.

The definition of elderly was amended to include
handicapped in 1965. A person shall be considered
handicapped if such person is determined to have a
physical impairment which is (a) expected to be of long-
continued and indefinite duration; (b) substantially impedes
his ability to live independently; and, (c) is of such a nature
that such ability could be improved by more suitable
housing conditions.

Ten percent of the units in a Section 202 project for the
elderly were designed for people with mobility impairments
and could house persons (elderly or nonelderly) who
required the accessibility features of the unit; a Section
202 project could also be developed just for non-elderly
persons with physical disabilities.
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(4)

()

(6)

(7)

(8)

To qualify for admission to one of the units for the elderly,
the applicant must be an elderly family (see definitions in
Figures 3-5 and 3-6).

To qualify for admission to one of the units specifically
designed for persons with physical disabilities, the head or
spouse must be at least 18 years old and have a disability
requiring the accessible design features of the unit.

NOTE: Persons with degenerative conditions (e.g., AIDS,
multiple sclerosis, or cancer) qualify for one of these units if
they require the accessible design features of the unit.

Any Section 202 direct loan project developed specifically
for persons with disabilities is not covered under Section
658.

Persons who meet the definition of a "person with
disabilities" and who do not require the accessible features
of these units may be admitted to the project only if they
qualify as elderly for one of the units designed for elderly
occupancy.

In assigning units designed for disabled persons needing
accessible features, owners must treat elderly applicants
with disabilities and nonelderly applicants with disabilities
equally, unless one applicant has a preference adopted by
the owner such as a residency preference or a preference
for working families, disability or other groups as described
in paragraph 4-6 C.

3. Owners must be able to demonstrate that the property was originally
designed for occupancy only by elderly families in order to restrict
occupancy to the elderly. Owners must be able to produce one primary
source of information or two secondary sources of information showing
that the project was intended to house elderly families.

a. Primary sources. Identification of the project (or portion of the
project) as serving elderly families in at least one primary source
such as:

1) The application submitted in response to the notice of
funding availability;

(2) The terms of the notice of funding availability under which
the application was solicited,

3) The regulatory agreement;

(4) The loan commitment;
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(5) The bid invitation;
(6) The owner's management plan;
@) Any underwriting or financial document collected at or
before loan closing; or
(8) Application for Mortgage Insurance
b. Secondary sources. If an owner does not have at least one

primary source, two or more secondary sources of evidence may
be used such as:

(1)

(@)

®3)

(4)

Lease records from the first two years of occupancy for
which records are available showing that occupancy has
been restricted primarily to households where the head,
spouse, or sole member is 62 years of age or older;

Evidence that services for elderly persons have been
provided, such as services-funding by the Older Americans
Act, transportation to senior citizen centers, or programs
coordinated with the Area Agency on Aging;

Project unit mix with more than 50% efficiencies and one-
bedrooms; and

Other relevant historical data, unless clearly contradicted
by other comparable evidence.

c. Sources in conflict

(1)

(2)

()

If a primary source establishes a design contrary to that
established by another primary source upon which the
owner would base support that the property is an eligible
project, the owner cannot make the election of preferences
for elderly families as provided by this paragraph based
upon primary sources alone.

In any case where primary sources do not provide clear
evidence of original design of the project for occupancy
primarily by elderly families, including those cases where
primary sources conflict, secondary sources may be used
to establish the use for which the project was originally
designed.

In the event that HUD staff is requested to make a decision
based upon totality of circumstances , HUD staff should
thoroughly research HUD records prior to making such a
decision. If there is uncertainty regarding the weight of the
available source documents used for determining eligibility,

HUD Occupancy Handbook

3-60 6/07

Chapter 3: Eligibility for Assistance and Occupancy



Section 2:
Project Eligibility

4350.3 REV-1

HUD staff must render a decision that the project was not
designed to serve the elderly.

An owner is not required to submit documentation that the project was
originally designed for occupancy by the elderly for HUD approval prior to
implementing the elderly restriction. An owner must produce the
documentation as evidence of eligibility to apply the restriction when
asked by HUD.

Waiving the Elderly Restriction. An owner may request to waive the
elderly restriction due to market conditions and/or to maintain the
economic soundness of the project. In such cases, HUD approval is
required before the restriction can be waived and the waiting list opened
to nonelderly persons. For example, if an owner of a project governed by
658 elects to continue to restrict occupancy to the elderly under this
section of the Act, the applicants eligible for occupancy would be based
on this restriction. However, if an owner lifts the restriction to fill a vacant
unit in the project and rents to a nonelderly tenant, the owner may, but is
not required to, retain the elderly restriction for those units previously
occupied by non-elderly tenants. The owner may retain the elderly
restriction only if the unit was rented to a nonelderly tenant due to market
conditions and/or to maintain the economic soundness of the project.
HUD will review the request, and if approved, the HUD approval is not to
exceed three years. HUD approval must be obtained to extend the
waiver beyond the three-year period. If HUD approval is obtained and
there are eligible elderly persons on the waiting list, the owner may select
elderly applicants in accordance with the elderly restriction over
nonelderly tenants on the waiting list. The owner also has responsibility
for updating the Tenant Selection Plan and notifying the nonelderly
applicants currently on the waiting list within ten business days of such
update. The owner must provide written notification and the notice must
be sent to the applicant by certified mail, return receipt requested. Proof
of natification to the applicants on the waiting list must be maintained in
the project occupancy files.

3-19 Eligibility Requirements for Admission to Elderly Projects, By Program
Type Not Covered by Title VI, Subtitle D of the Housing and Community
Development Act of 1992

A. Section 231 Projects with Section 8 (not covered by Section 651) and/or
Rent Supplement Contracts
The Section 231 program is an elderly housing program that provided that some
units may be specifically designed for persons with physical disabilities. A
preference could be provided for those individuals who require the features of
those units.

Projects or parts of projects for the elderly.
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a. A minimum of 50% of the units in a Section 231 project and a
maximum of 100% of the units will have been designated at
development as reserved for elderly persons or elderly families.

b. Any units specifically designated for elderly families must be
occupied only by such families.

C. Elderly persons with disabilities are eligible to live in elderly units
in Section 231 projects.

Units designed for persons with disabilities.
a. Owners must give a preference for any unit designed for persons

with disabilities to those persons with disabilities of any age who
need the features of the units.

b. The applicable definition of a person with a disability is referenced
in Figure 3-5.
C. Owners that wish to serve a greater percentage of persons with

disabilities than the percentage specified in the Regulatory
Agreement or other loan agreements may do so upon receiving
written approval from HUD.

B. Section 221(d)(3) with a Rent Supplement Contract;

1.

Projects designed entirely for the elderly must restrict occupancy to
elderly families or elderly persons. By their very nature, these projects
have no units designed or reserved for nonelderly persons with
disabilities.

Projects designed in part for the elderly, which have a specific number of
units with accessible features designed for persons with disabilities, may
restrict occupancy of units without accessible features to elderly families.
Those projects cannot restrict occupancy to the elderly for those units
designed for persons with disabilities as nonelderly persons with
disabilities are also eligible to occupy those units. For units in the project
that are designed for persons with disabilities who need accessible units,
owners may not give elderly persons with disabilities priority over
nonelderly persons with disabilities.

C. Prepaid Projects with Formerly HUD-Insured Mortgages Under Section 221,
Section 231, Section 8 not covered by Title VI D or Property Disposition
Set-Aside that does not involve substantial rehabilitation

Owners may restrict occupancy in the elderly units in these projects to only
elderly families, but are not required to do so. These projects may also have
accessible units. For the accessible units:
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1. Owners may not give elderly persons with disabilities priority over
nonelderly persons with disabilities.
2. A member of the family must meet the definition of "a person with a
disability" and have a disability that requires the accessible features of the

unit.

3-20 Eligibility for Admission to Individual Section 202, Section 202/8, Section
202 PAC, and Section 202 and Section 811 PRAC Projects

A.

Section 202 (SH) projects serve the elderly as defined in Definition B in Figure 3-
6.

Section 202/8 projects for the elderly serve:
1. Elderly families as defined in Definition B in Figure 3-6; and

2. For 10% of the units which are accessible, persons (elderly or nonelderly)
who require the accessible features of the unit.

NOTE: When assigning accessible units, owners must treat equally
elderly and nonelderly applicants with disabilities who require the
accessible features of the unit, unless one applicant has an owner-
adopted restriction or preference. See paragraphs 3-18 B and 4-6 C.
Section 202/8 and Section 202 PAC projects for persons with disabilities serve
one or more of the following statutorily recognized categories of disability based
upon the population to be served as described in the application for funding and
defined in Definition H in Figure 3-6.
1. Persons with physical disabilities;
2. Persons with development disabilities; and/or
3. Persons with chronic mental illness
Section 202 PRAC projects serve a household composed of one or more
persons at least one of whom is 62 years of age or more at the time of initial
occupancy. See definition C in Figure 3-6.
Section 811 projects serve one or any combination of the following statutorily
recognized categories of disability based upon the population to be served as
described in the application for funding and defined in definition H in Figure 3-6.
1. Persons with physical disabilities;
2. Persons with developmental disabilities; or

3. Persons with chronic mental illness.
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In addition, sponsors of Section 811 projects may propose in their applications to
restrict occupancy to a subcategory of one of the statutorily recognized
categories of disability (e.g., AIDS is a subcategory of physical disability),
provided they do not deny occupancy to any otherwise qualified person with a
disability in the overall category that the subcategory falls under.

F. Applicants with disabilities who meet the eligibility requirements for admission to
a Section 202/8 project for the elderly or for persons with disabilities or a Section
811 project for persons with disabilities cannot be excluded on the basis of
having another disability in addition to the one ser